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‘ KY. PUBLIC SERVICE COMMISSION !.

Index for Case: 1999-00513 AS OF : 05/23/02
Clark Energy Cooperative, Inc.

Complaints - Service

Regular

OF DIMITRI VAUGHN TAYLOR

IN THE MATTER OF DIMITRI VAUGHN TAYLOR VS, CLARK RECC

SEQ
NBR Date  Remarks
1 12/21/99 Application.
2 01/05/00 Acknowledgement letter.
3 01/21/00 Order to Satisfy or Answer; info due 1/31
4 (M) 01/31/00 RESPONSE TO ORDER OF JAN 21,2000 (OVERT CARROLL CLARK ENERGY)
5 02/25/00 Otrder scheduling 4/4 hearing; sets procedural schedule
6 (M) 03/06/00 ENTRY OF APPEARANCE & MOTION FOR CONTINUANCE (PATRICK NASH ATTORNEY FOR
COMPLAINAN)
7 03/14/00 Order revising procedural schedule; hearing rescheduled from 4/4 to 5/2
8 (M) 04/21/00 MOTION FOR EXTENSION OF TIME TO VERIFIED WITNESS TESTIMONY (PATRICK NASH DIMITRI
VAUGHN TAYLOR)
9 (M) 04/21/00 MOTION FOR EXTENSION OF TIME IN WICH TO ANSWER TO SUBMIT DIRECT TEST (CLARK ENERGY
COOP ROBERT ROSE)
10 04/28/00 Order cancelling 5/2 hearing and rescheduling for 6/1; discovery ext. 30 days.

11 (M) 05/15/00 ANSWER TO INTERROGATORIES (ROBERT ROSE CLARK ENERGY)

12 (M) 05/19/00 MOTION FOR EXTENSION OF TIME (PATRICK NASH)

13 (M) 05/22/00 NOTICE OF ADDRESS CHANGE (PATRICK NASH ATT FOR COMPLAINANT)

14 (M) 05/22/00 MOTION FOR EXTENSION OF TIME TO FILE VERIFIED WITNESS TESTIMONY & ANS (PATRICK NASH)
15 (M) 06/02/00 JOINT MOTION FOR EXTENSION OF DEADLINES & CONTINUANCE OF HEARING (PATRICK NASH ATT

FOR DIMITRI TAYLOR)

16 03/28/01 Order entered; info due 4/27 or case dismissed without further order

17 (M) 04/30/01 STATEMENT & MEMO AS REQ BY ORDER DATED 3-28-01 (PATRICK NASH)

18 05/15/01 Order setting procedural schedule; schedules 6/26/2001 hearing

19 (M) 05/29/01 INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS (SHANNON MESSER/CLARK
ENERGY)

20 (M) 06/12/01 TESTIMONY OF TAYLOR, KIRKWOOD, TAYLOR, SLONAKER, MYERS, AND TUTTLE (PATRICK
NASH/DIMITRI VAUGHN TAYLOR)
21 (M) 06/12/01 ANSWERS TO DEFENDANT'S INTERROGATORIES (PATRICK NASH/DIMITRI VAUGHN TAYLOR)

22 (M) 06/12/01 DIRECT TESTIMONIES OF MESSER, PEYTON, AND MAYNARD (SHANNON MESSER/CLARK ENERGY)

23 (M) 06/19/01 RESPONSE TO DEFENDANTS MOTION FOR EXTENSION OF TIME (PATRICK NASH)

24 06/22/01 Order rescheduling 6/26 hearing to 7/12; schedules 7/9 IC; info due 7/5/2001

25 (M) 07/05/01 VERIFIED REBUTTAL TESTIMONY OF DIMITRI VAUGHN TAYLOR (DIMITRI VAUGHN TAYLOR)

26 (M) 07/05/01 VERIFIED REBUTTAL TESTIMONY OF MESSER AND SIDWELL (SHANNON MESSER/CLARK ENERGY)

27 (M) 08/03/01 Connie Sewell - TRANSCRIPT FILED FOR HEARING ON JULY 12,01

28 (M) 08/17/01 Donald G Thomas - Office Of The Marshall County Atty - WRITTEN BRIEF OF CLARK ENERGY

29 (M) 08/17/01 Patrick F Nash - POST HEARING BRIEF

30 10/15/01 Final Order; Clark Energy shall extend service to Complainant contingent upon Complainant providing reasonable
access as described and willingness & ability to pay for his portion of costs of extension

Index for Case: 1999-00513 Page |




COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
211 SOWER BOULEVARD
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

CERTIFICATE OF SERVICE

RE: Case No. 1999-513
CLARK ENERGY COOPERATIVE, INC.

I, Stephanie Bell, Secretary of the Public
Service Commission, hereby certify that the enclosed attested
copy of the Commission’s Order in the above case was
served upon the following by U.S. Mail on October 15, 2001.

See attached parties of record.

Dlepharg Peey

Secretary of the Commission

SB/sa
Enclosure




Overt L. Carroll
President & CEO

Clark Energy Cooperative, Inc.

P. 0. Box 748
2640 Ironworks Road
Winchester, KY. 40392 0748

Dimitri Vaughn Taylor
P. 0. Box 4242

1220 Enterprise Drive
Winchester, KY. 40391

Honorable Patrick F. Nash
Counsel for Dimitri Taylor
112 North Upper Street
Lexington, KY. 40507

Honorable Robert L. Rose
Attorney for Clark Energy
Grant, Rose & Pumphrey

51 South Main Street
Winchester, KY. 40391




COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:
DIMITRI VAUGHN TAYLOR
COMPLAINANT

)
)
)
)
V. ) CASE NO. 99-513
)

CLARK ENERGY COOPERATIVE, INC. )

| )

)

DEFENDANT
ORDER

On December 21, 1999, Dimitri Vaughn Taylor (“Complainant”) filed a formal
complaint against Clark Energy Cooperativei, Iné. (“Clark .Energy”) alleging that Clark
Energy improperly refused him electrical service. Complainant alleges that prior to
purchasing a plat of land on the Kentucky River, he contacted CIark.Energy to inquire
about extending electrical service along a set of lines and poles that at the time were
out of use but did lead to Complainant’'s property. Complainant alleges that Clark
Energy assured him that it would extend service to the property because it had the right-
of-way to extend service. Complainant also alleges that Clark Energy told him to obtain
a building permit. Based upon this alleged representation, Complainant purchased the
property and applied for the necessary building permit. Complainant alleges, however,
that prior to.approval of the building permit, Clark Energy took down the poles and wires -
leading to his préperty and inforrhed him that in order to receive electrical service, he

must build a road to the property.




L] ®

Complainant requesté that he receive electrical service from Clark Energy
without payment for construction.

FACTS

On May 22, 1997, Complainant purchased the property in question. Complainant
claims that he purchased the property after confirming that Clark Energy would provide
electrical service. On the day of purchase, Complainant went to Clark Energy in .
Winchester and filled out a membership application form and advised Clark Energy that
at one time electric service was provided to his property.

Complainant's property is located in Clark County and is bounded by steep cliffs
on three sides and by the Kentucky River on the fourth side. Complainant gains access
to his property by boat or by walking across his neighbor's property. No road leads to
Complainant's property and he doesvnot have an easement across any neighbor’s
property for access to his property. Furthermore, a topographic map of Complainant’s
property reveals that the cliffs surrounding his property are approximately 100 feet high.
Complainant wishes to have Clark Energy extend its lines down these cliffs to his
property from a Clark Energy service line located within 1000 feet of Complainant’s
planned point of service." The existing distribution line is ét the top of the cliffs and part

of the line that Complainant requests would have to cross the face of the cliffs.

' 807 KAR 5:041, Section 11(1), provides in pertinent part:
An extension of 1,000 feet or less of single phase line shall
be made by a utility to its existing distribution line without
charge for a prospective customer who shall apply for and
contract to use the service for one (1) year or more and
provides guarantee for such service.

2-




To support its denial of service, Clark Energy relies upon 807 KAR 5:006,
Section 14(c).> Clark Energy argues that unless Complainant builds a road to his
property, upon which Clark Energy’s trucks, equipment, and lines may travel, it is under
no duty to extend electrical service to Complainant.> Without such access, Clark
Energy claims that it would' be difficult if not impossible to repair downed lines, set
poles, string lines, and read Complainant's meter.

In regard to the existing line and poles on Complainant’s property, Clark Energy
claims that the line has been long abandoned and that no part of the old line is intact or
can be used to extend service to Complainant’s property. Clark Energy claims that it
was unaware of the existence of the line until informed by the Complainant. Upon
learning of the line, and following an inspection, Clark Energy retired the line because it
“believed that the line posed a hazard to hikers. Clark Energy claims that the old line

consists of wires, poles, and a transformer of a type that Clark Energy no longer uses.

2 807 KAR 5:008, Section 14(c), provides:

When a customer refuses or neglects to provide reasonable
access to the premises for installation, operation, meter
reading, maintenance or removal of utility property, the utility
may terminate or refuse service. Such action shall be taken
only when corrective action negotiated between the utility
and customer has failed to resolve the situation and after the
customer has been given at least ten (10) days' written
notice of termination pursuant to Section 13(5) of this
administrative regulation.

3 Section 18 of the Rules and Regulations of Clark County’s Tariff provides in
pertinent part:

The cooperative may refuse or terminate service to an
applicant or member, after proper notice for failure to comply
with the cooperative tariffed rules and regulations;
Commission  regulations;  outstanding indebtedness;
noncompliance with state, local or other codes; refusal to
permit access, or refusal to pay bills.

-3-
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Furthermore, the retired line and transformer reflected outdated electrical characteristics
that do not reflect modern electrical usage.

Clark Energy also claims that it never gave Complainant an ironclad assurance
that it would extend electrical service to his property. However, even if, as Complainant
claims, Complainant relied upon this alleged representation, it would not bear upon the
final outcome of this case. The issue presented here is whether Clark Energy’s refusal
of service complies with the applicable tariff provisions, regulations, and statutes, not
whether Complainant relied upon Clark Energy’s representation in purchasing the
property.

The Commission held a formal hearing in this case on July 12, 2001. H. Howell

Brady, Hearing Examiner for the Commission, presided.

DISCUSSION

Complainant complies with all applicable Commission regulations except for the
issue regarding whether he is required to build a road to give Clark Energy “reasonable
access” to his premises. 807 KAR 5:006, Section 14(c). Moreover, the Commission
must determine whether the extension that Complainant requests is “reasonable.”
KRS 278.280(3) grants the Commission the authority to order an extension of service
when, after a hearing, the Commission finds that such extension is “reasonable.”

Complainant contends that Clark Energy can easily run a service line down the
cliff to his planned home because the presence of the retired line proves Clark Energy
did it once before. Clark Energy claims that its policy is to avoid situations in which an
extension of service would result in part of a line being inaccessible to Clark Energy

employees and equipment. Neither party disputes that running the line down the cliff




would result in a part of the line being inaccessible to Clark Energy’'s crew and
equipment. Clark Energy claims that if Complainant does not build a road by which it
may access Complainant's property, it would be forced to “hand set” the poles. This is
an arduous process by which Clark Energy’s crew would carry the poles down the cliffs
and set them in the ground by hand. Clark Energy claims that it no longer séts poles by
hand.

In his rebuttal testimony, Complainant claims that if Clark Energy does not wish
to provide service by means of poles set directly on the cliff side, there exists a trail or
former road that leads to his property from a neighbor’s property. Complainant asserts
that with minimal grading, clearing, and the installation of a culvert, Clark Energy’s
equipment and personnel could access his property.* Complainant has neither
requested nor obtained permission from his neighbor to build a road to his property.®
The proposed route for this road is approximately 4000 feet in length.

Complainant further asserts that, if this 4000-foot road is to be built, it is Clark

Energy’s responsibility to pay for the construction. Complainant relies upon Clark

4 Complainant does not propose that the road be paved, only that it be
constructed in such a manner that it allows Clark Energy’s trucks reasonable access to
his property. '

® 807 KAR 5:006, Section 5(3), provides:

Obtaining easements and rights-of-way necessary to extend
service shall be the responsibility of the utility. No utility shall
require a prospective customer to obtain easements or
rights-of-way on property not owned by the prospective
customer as a condition for providing service. The cost of
obtaining easements or rights-of-way shall be included in the
total per foot cost of an extension, and shall be apportioned
among the utility and customer in accordance with the
applicable extension administrative regulation.




Energy's standard service agreement, which provides that every Clark Energy customer
give Clark Energy a perpetual easement and right of access over its lands for the
maintenance and extension of service. The neighbor over whose property this alleged
road would run is a Clark Energy customer. Complainant argues, therefore, that Clark
Energy already has a perpetual easement over the neighbor’'s property and has a right
and obligation to build the roa.d.

The Commission, however, is not the proper body to decide whether Clark
Energy’s easement on the neighbor’s property provides it with a right to construct a road
in order to provide service to a prospective customer. A court of competent jurisdiction
in Clark Couhty would have to determine Clark Energy’s rights under the easement.

Clark Energy states that, if Complainant pays for the construction of a 4000-foot
road, then it is willing to extend electrical service to Complainant along the road.
Complainant is unwilling fo pay these additional costs, maintaining that he is entitled to
free extension of service.

If the Commission ordered Clark Energy to extend service to Complainant by
running the line down the cliffs, Complainant would pay nothing under the regulation for
the .extension because the extension is less than 1000 feet. However, the hazards
involved in such ah undertaking render this option less than reasonable. If, on the other
hand, Clark Energy were required to pay all costs associated with extending service,
acquiring easements, and building a road, the other Clark Energy customers would
ultimately subsidize Complainant’s extension.

The Commiséion concludes that an extension of service to Complainant's

property should not lead down the cliffs. Although at one time the property received




® | ®

service from a line leading down the cliffs, such a line would create a significant safety
concern to Clark Energy’s employees who build, maintain, and repair its lines. The
Commiésion finds that such an extension would not be reasonable because of safety
risks and the problems posed by periodic meter readings. The Commission further
finds that, in order to provide reasonable access to his property, Complainant must pay
the construction costs necessary to enable Clark Energy’s trucks to install and maintain
the necessary equipment. It is inappropriate to require other customers to subsidize the
costs of such construction.

IT IS THEREFORE ORDERED that Clark Energy shall extend service to
Complainant contingent upon Complainant’s providing reasonable access as described
above and his willingness and ability to pay for his portion of the costs of the extension,
including the acquisition of easements pursuant to 807 KAR 5:041, Sections 11(1) and
(2)(a).

Done at Frankfort, Kentucky, this 15th day of October, 2001.

By the Commission

ATTEST:

el AT 2

Deputy Executive Director
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COMMONWEALTH OF KENTUCKY Lo
BEFORE THE PUBLIC SERVICE COMMISSION C e
CASE NO. 99-513 ‘i_‘\"j : v 2[}07
pirmn: BRIty
Conmniniln
IN THE MATTER OF: fravstans
DIMITRI VAUGHN TAYLOR COMPLAINANT
vs. WRITTEN BRIEF OF CLARK ENERGY
COOPERATIVE, INC.
CLARK ENERGY COOPERATIVE, INC. DEFENDANT

Comes now the defendant, Clark Energy Cooperative, Inc.,
by and through counsel, and hereby submits its Written Brief with
respect to the above-referenced matter.

This matter was originally filed with the Public Service
Commission against Clark Energy Cooperative, Inc. (hereinafter
referred to as "Clark Energy") by Mr. Dimitri Vaughn Taylor
(hereinafter referred to as "Mr. Taylor") on December 21, 1999,
alleging that, although he had advised Clark Energy of the remote
location of the property he purchased and Clark Energy originally
told him that "it would be no problem" to provide electric service
to Mr. Vaughn at that site, Clark Energy refused to provide
electric service to his property.

A brief history of the developments and facts of this
case is important before deciding this case on the merits. On May

22, 1997, Mr. Dimitri Taylor purchased an approximately 1% to 2
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acre tract of land fronting on both the Kentucky river and the
mouth of Jouett Creek in Clark County, Kentucky, commonly referred
to as the "Point", a small portion of property which is accessible
only by boat unless easements or agreements for a road are entered
into with the adjoining property owners. After purchasing the
property, Mr. Taylor, on the same day, called and visited the
offices of Clark Energy in Winchester, Kentucky and signed a
membership application requesting service and advised that, at one
time, service had been provided to the site. Clark Energy took
down the information and set up a meeting between Mr. Taylor and a
Clark Energy engineering representative. In accordance with the
meeting plan, Mr. Taylor met with Todd Peyton, a member of Clark
Energy's engineering group to review the location of the property
and to determine the availability of service to the property in
accordance with Clark Energy's rules, regulations and tariffs.
They visited Mitchell Sidwell over whose property Taylor used to
cross to reach the Point. While at Mr. Sidwell's place, Mr. Taylor
described to Mr. Peyton that there were remnants of a very old
power line at the campsite, but no electric service. It is
interesting to note that at the time of the meeting with Clark
Energy, Mr. Taylor was unable to provide access to the property via
land access and Clark Energy was left to speculate about the
location of the property, the existence and condition of the old
power line and Clark Energy's obligation and ability to provide the
requested electric service to the site. Taylor expressed to Mr.

Peyton plans he had to build a road into the campsite during this




meeting. He further advised that he had not worked out the routing
or location of the access road.

No activity occurred with respect to Mr. Taylor's request
until September 1999, when Mr. Taylor called to request Clark
Energy provide service to his campsite by way of the old abandoned
poles used over thirty (30) years ago to provide electricity to the
site. A review of the records of Clark Energy and the
conversations with employees at Clark Energy as well as adjoining
landowners determined that there had been no electric service to
the location for at least 30 years. There, at one time, was a
cabin on the property, but it burned some 30 years ago and was
never rebuilt nor was service provided to the site. Clark Energy
representatives then went to the site to determine the location and
condition of the old-line route. A visual inspection of the
apparently retired in place line determined that the conductor was
down and broken, trees had grown around the conductor in places,
there were broken and unsound poles, the transformer was not
operational and was filled with bullet holes, and the insulators
were not of the type needed to handle service under today's
requirements.

Clark Energy confirmed that the power line was not intact
and could not be utilized to provide electric service to the site
in its condition and new conductor could not be installed to the
existing poles, both based upon the condition of the poles and the
inaccessibility of the route. Furthermore, it was determined that

to allow the remnants of the line and route to remain in place




would create a hazard to hikers and rock climbers in this remote
area. Clark Energy hired an independent contractor to remove the
remains of the line. The contractor was unable to get trucks and
equipment to the line route and had to remove the conductor, poles,
transformers and insulators by hand and by having its employees
haul most of the material out by foot.

Throughout the course of this entire endeavor, Clark
Energy has been willing to provide service to Mr. Taylor provided
he grant reasonable access to Clark Energy to the requested service
site for the installation and maintenance of a power line and to
pay all applicable line extension tariff charges associated with
the construction and installation of the line.

A review of the file, the testimony and pleadings
submitted in this case clearly indicate that Mr. Taylor's
recollection of the events surrounding this complaint is somewhat
sketchy as to the details and filled with contradictions.
Discrepancies contained in Mr. Taylor's testimony include, but are
not are limited to, his revelation that Clark Energy has men
working the front counter when testimony revealed no men handle
that aspect of Clark Energy's business; Mr. Taylor and Todd Peyton
went to Hanley's house to look at Mr. Taylor's property when
testimony from Todd Peyton and Mitchell Sidwell, by way of
affidavit unequivocally established that Mr. Taylor went to
Mitchell Sidwell's house to access the property; Mr. Taylor
represented that he was told that a deed was a prerequisite for

service when testimony from Clark Energy and the Membership




Application showed that was not the case; Mr. Taylor testified that
he signed a required form for termination before applying for new
service when, in fact, no such procedure exists; that a backhoe
could be brought to the site to prepare the area when he has no
access agreement with Mr. Hanley and Hanley states that it is not
possible to get down to the site with vehicles or equipment; and
finally, Taylor alleges electric service was readily available but
in his testimony stated that Clark Energy wished to view the site
to see "where we were going to run the electric.®

Mr. Taylor attempts to confuse the issue and to persuade
the Public Service Commission that the main issue to be decided in
this case is whether or not Clark Energy and Mr. Taylor had reached
an understanding with respect to Clark Energy providing service to
Mr. Taylor; thus creating a binding contract between the parties
that could be enforced in a court of law, or, in the alternative,
appeal to the sympathies of the Commission arguing under a theory
of equity that Clark Energy made certain representations concerning
the availability of service to the site and that Mr. Taylor
detrimentally relied upon those representations in purchasing the
property expecting to receive electric service. However, Mr.
Taylor's theory and his reliance on these theories and equitable
relief is misplaced and should be set aside from consideration in
this matter.

Regardless of Mr. Taylor's approach to this case, "the
issue presented at this hearing as a result of Mr. Taylor's

Complaint is whether Clark Energy's refusal of service complies




with the applicable tariff provisions, regulations, and statutes,
which govern Clark's conduct and not whether Mr. Vaughn relied upon
Clark Energy's representations concerning the availability of
electric service in purchasing the property." The Public Service
Commission in its Order dated March 28, 2001, set forth this issue
and confirmed Clark Energy's position in this matter.

To adequately address these issues and to measure the
appropriateness of Clark Energy's actions, one must first look to
the standards and conditions that were applicable to and supported
Clark Energy's decision determining that electric service to this
location was not feasible or required.

807 KAR 5:006 § 14(c) states that "When a customer
refuses or neglects to provide reasonable access to the premises
for installation, operation, meter reading, maintenance or removal
of utility property, the utility may terminate or refuse service."
Such is the case here. The administrative regulations contemplate
that Reasonable Access is an essential element, which serves as a
prerequisite for acquiring service and also serves as a condition
for maintaining service.

What constitutes Reasonable Access 1is open to some
interpretation. However, one must recognize that the definition of
Reasonable Access continues to be modified as technology, equipment
and machinery improve. Society has come a long way from the
origins of the Rural Electrification Program in the 1930s. When
the program began, it was not uncommon for local rural electric

companies and representatives to walk proposed routes, design the




routes by diagraming them on paper, haul poles and conductor along
the line route using mules, dig holes and set poles by hand, and
install spans of conductor using mules to stretch the electric
wire. Times are constantly changing and now technology and
equipment provides for more advanced methods of determining
location and allowing for the installation of the 1line.
Computerized maps can now permit the utility company to design the
route, equipment and 1line trucks are used to transport the
materials to the site, equipment can now stretch the span and
employees are able to attach the conductor to the poles by using
bucket trucks. As the old saying goes "Georgia Mules and Country
Boys are fading fast away", so are the antiquated times of
installing overhead lines by hand. Thanks to technology and
improved safety concerns for their employees, utility companies can
now use advanced equipment to install and maintain power lines.
Reasonable Access as contemplated and practiced by Clark
Energy means an ability to transport and position personnel,
material and equipment, including, without limitation, digger
trucks, bucket trucks and service trucks, needed to construct,
install and subsequently operate and maintain the power 1line
equipment and provide access to the customer's meter. This type of
access is necessary to allow Clark Energy to provide reliable
service, to be able to inspect the line to prevent loss of service,
to allow for prompt responsiveness in the event of an interruption
of power, and to inspect the customer's meter as required by Public

Service Commission regulations.




Reasonable AcceSs also allows Clark Energy to safely and
routinely construct and maintain operations of a power line without
exposing Clark Energy employees to hazardous conditions or have
them engage in conduct which would place them in an unsafe
environment. |

Mr. Taylor bears the burden before the Commission that
Clark Energy is required to provide electric service to Taylor's
remote river front property. The basic considerations of this case
which need to be weighed to determine if Reasonable Access has been
provided or is available to Clark Energy in deciding what electric
service, if any, must be provided to Mr. Taylor are (1) the
location of the pfoperty and the terrain leading to the property
for installation of a new line; (2) the condition of the existing
line and poles which were removed by Clark Energy; and (3) the
applicability of the line extension tariffs filed by Clark Energy,
which sets forth the cost associated with a project of this
magnitude.

First, the location of the property and condition of the
terrain surrounding the property needs to be examined. Mr. Taylor
originally reported on his complaint and later testified by way of
verified direct testimony and at the hearing on July 12, 2001 that
the river front property which he purchased, and to which he was
requesting Clark Energy provide service, was landlocked and the
only access to the property was by boat. The property in question
is, according to Mr. Taylor, a peninsula bordered on three sides by

water. This explains the initial disclosure and confirmation by




Mr. Taylor that boat access is the only method for reaching the
property.

The ability to provide service to the site is further
hampered, even if access was available, by the fact that the
surrounding property is located in a flood plain. This fact was-
established by the testimony of Mr. Taylor and by the documents he
filed and submitted concerning his septic disposal system.

Essentially there would be NO access to the property and no ability

to inspect and maintain the line during times of high water and wet
seasons if a line was installed. 1In addition, in times of high
water, the hazard of mixing energized power lines and water creates
a potentially life-threatening condition to the Clark Energy's
employees attempting to periodically inspect the line, maintain the
line and repair interruptions of service, as well as the curious
boater who by misfortune or accident may be electrocuted by getting
too close to this situation.

In later disclosures and testimony, Mr. Taylor
established his position that there was also foot access to the
property. However, Mr. Taylor concedes that there is no road
access to the property. In fact, Mr. Taylor testified at the
hearing that "You can't drive a car there.."

Mr. Taylor, in describing how to get to the property
testified at the hearing that the easiest way to get to the
property was to "go actually through the farm at the end of Sidwell
Lane (a private lane) and drive to the back of that farm, and then

it's an easier walk in, as far as walking in, to drive almost




within a quarter of a mile of the Point." (parentheses added.)
Although this is the "easiest" way to get to the property, Mr.
Taylor has no written easement nor any oral agreements or
permission to cross the adjoining property owners' land to access
his property.

The '"remote" location of this property was further
confirmed by the testimony of Mr. Taylor's witnesses, including
Donald Brent Myers, who, in his wverified direct testimony,
described the property as a "little remote piece of ground on the
Kentucky River". Steven Slonaker testified that he would access
the property by hiking on the adjoining property owner's farm and
then hiking to Mr. Taylor's property.

Even Mr. Taylor's father, Grover Taylor, in his verified
direct testimony stated the property his son wanted was to be in
the country and "he wanted it to be remote, which apparently this
was from his description." During cross-examination, Grover Taylor
testified that although he believed access to be available by way
other than boat, he has never walked to the property nor did he
know where one would park before beginning a walk to the area. At
no time did Grover Taylor ever indicate a road existed or that
vehicle access was available to get to the site. To further
support Clark Energy's position that the property was inaccessible
except by boat or foot travel, Grover Taylor stated that building
materials or a trailer would have to be airlifted in because of the
remote nature of the property and the rough terrain surrounding it.

This description is a far cry from the easy access Mr. Taylor would
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have the Commission and Hearing Officer believe exists to the
property.

Mr. Taylor described the condition of the terrain
surrounding this property and the steep cliffs surrounding his
little acre of "paradise". 1In his testimony, Mr. Taylor stated
that the terrain where the poles ran holding up the retired line
was a river palisade or in more common laymen's terms, a cliff.

This description was corroborated by Mr. James Maynard,
a contractor for Clark Energy. Mr. Maynard described the property
as being unlevel, containing rock cliffs and steep hills. The
grade of the property was so great that one had to physically pull
oneself up the cliff. In other places, one had to search to find
the area of least resistance.

From the onset, it has been the position of Clark Energy
that this property is not accessible for the purpose of providing
electric service to the site.

Who would know more about the terrain and the
accessibility to the Point than the adjoining landowners. Mitchell
Sidwell, in his affidavit, stated that he is familiar with the
property of Mr. Taylor and, in fact, Mr. Taylor used to cross Mr.
Sidwell's property for the purpose of accessing his property at the
Point. Mr. Sidwell confirms that there is no road access to the
property and it can only be accessed by foot, horseback or boat.
That same position was supported by Michael Hanley, the landowner
who owns the property directly adjacent to Mr. Taylor's property.

Mr. Hanley stated, in his affidavit, that the Point is a remote
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location down the cliffs, bluffs and banks of the Kentucky River
and that it is not accessible except by boat or foot. We recognize
that Hanley has prohibited access to his river front property by
horseback because of the steep grade and narrow path.
Topographical maps of the Taylor campsite and surrounding vicinity
filed by Clark Energy confirms the campsite is remote and very
difficult to access.

The next aspect to consider is the condition of the poles
and conductor that were in existence at the time of Mr. Taylor's
purchase of the property. Clark Energy testified that plant growth
had reclaimed the area, hiding the fact that remains of the old
line existed. Shannon Messer testified that except for
approximately 850 feet of an old power line that was accessible by
an open field, there did not appear to be any evidence of a line to
Mr. Taylor's property. In fact, there was no conductor at all
attached to the poles where the line would have entered the wooded
area at the edge of Mr. Hanley's field.

To confirm the condition of the 1line, Clark Energy
personnel and contractors physically traveled down the cliff to
find remnants of the line. Mr. Todd Peyton found two broken poles
and one pole leaning badly. Conductor was tangled in the trees and
interwoven in the branches of the growth and the line was still
dangling in the air, supported only by the branches of the trees.

James Maynard, a contractor for Clark Energy testified
that once on the site, he could not see any evidence of any right

of way or existing power line. The crew would have to hunt for the




location of the next pole. Three of the poles used in the old
service were broken at the time Mr. Maynard arrived on the scene to
remove the retired line. With respect to the poles, Mr. Maynard
testified that the crew was forced to cut some poles in sections,
tie a rope around the pole and remove it from the brush and growth
around it. The wire was in various stages of disarray and
disrepair. Sections of the wire hung in trees, portions were still
attached to the poles and gaps existed where there was no line at
all. All wire that could be recovered was rolled up and carried
out by hand as a result of the steep incline. There still
remained, after the cleanup, approximately 500 to 1000 feet of
conductor still hanging in the trees.

In any event, Mr. Maynard stated that the line was not
serviceable and that all new poles would have to be set by hand,
and new conductor installed along with new insulators and a new
transformer.

Mr. Taylor, in his initial complaint and disclosures,
would have one believe that the conductor was in excellent shape
and capable of providing service if someone would just hook it up
at the site. However, during cross-examination, the true condition
of the poles and wires were described. Mr. Taylor admits that
although there were some wires on the poles, he could not confirm
if all wires were on the poles nor could he confirm the condition

of the wires. With respect to the conductor still attached to the
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poles, Mr. Taylor states that there were saplings and trees grown
up in the conductor and were pushing the wires up in the air.

From the onset, Grover Taylor, the complainant's father,
stated that the wiring was down and that there were trees growing
up into the wires. On redirect, Grover Taylor stated that there
were wires strung and hanging in the trees. Such descriptions of
the old line are hardly the type of condition one would expect of
an electric line maintained by a utility and capable of providing
service to this campsite.

This same type of testimony was further provided by
Donald Brent Myers, testifying on behalf of Mr. Taylor, who stated
that he obéerved undergrowth having grown up into the wires. He
described the growth particularly as being small saplings, which
were entrenched into the wires. Wires were entangled in the
treetops and laying on the ground.

The transformer was of additional concern. It was
certainly not in a condition to carry out its intended purpose.
Instead of being used to carry and supply electric current, it had
been used for target practice and riddled with bullets. This fact
was not only confirmed by the verified direct testimony of Clark
Energy's representatives, but also by Mr. Taylor and Mr. Myers.

This line could not be used to provide service to the
site and could not be salvaged. Mr. Hanley's affidavit explains
that the wires of the old power line ended at the last pole in the

field before entering the woods. Mr. Mitchell Sidwell states that
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the line leading to Mr. Taylor's property had been down for years
and he, in fact, had logged trees off of the conductor itself.

At all stages of this decision making process, the
decision maker must be mindful of the fact that Clark Energy is
willing and able to construct this line and provide electricity to
Mr. Taylor provided he complies with the applicable regulations and
tariffs that are uniformly applied by all utilities to customers.
If Mr. Taylor provides reasonable access for Clark Energy's
equipment to access the site without endangering the safety of
Clark Energy personnel, Clark Energy will plan a new power line
along an access road and easement in accordance with the Public
Service Commission regulations and Clark Energy's approved line
extension tariffs.

This case is not a simple matter of supplying electric
service to a residence located in a subdivision. In fact, this
case is not your typical rural connection. This case presents the
situation where Mr. Taylor believes that Clark Energy is expected
to perform the extraordinary, burdensome and daunting task of
providing electric service to a remote campsite for the benefit of
one person; a person who has no access to his property other than
by river, a person who has no easements or permission to grant
access to Clark Energy and a person who expects to receive service
without cost. Mr. Taylor basically expects special treatment and
accommodation as a customer of Clark Energy to enjoy benefits not
available to the rest of Clark Energy's customers or benefits not

commonly extended to any customer by any utility.
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The burden of proof in this matter lies with the
Complainant, Dimitri Vaughn Taylor. ~ His position, which is
erroneous and unsubstantiated, is that an implicit contract existed
between the parties wherein Clark Energy promised to provide
service to Taylor's property. Unfortunately for Mr. Taylor, he did
not produce a single item of evidence to justify a finding on that
issue, even if the contract argument was applicable to this case.
To the contrary, Mr. Taylor's actions are inconsistent with his
assertions. Mr. Taylor alleges all these promises made by Clark
Energy occurred before he purchased the property, but the evidence
clearly shows that the Membership Application, Clark Energy's job
orders and notes are all dated after Mr. Taylor's property
acquisition. Mr. Taylor wants the Commission to decide this case
based solely on speculation and opinion, but this case must be
decided on the facts as mandated by our system and the Commission's
own administrative regulations. It is his responsibility to
establish that Clark Energy has failed and/or refused to comply
with its own rules and tariffs or in accordance with the statutes
governing Clark Energy's operation before he can prevail. Mr.
Taylor has testified to the time and energy he has spent in
preparing to acquire a composting toilet and acceptable waste water
discharge, yet he has failed to take similar action or interest in
acquiring an easement for access notwithstanding Clark Energy's
requirements before supplying service. Even if Clark Energy could
build a new power line needed for electric service per tariffed

policies and practices given reasonable access, it cannot at the
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same time provide Mr. Taylor a road, needed for line construction,
that would subsequently be used for access to the campsite. A
review of the facts of this case and the supporting testimony
provided by the parties leads the fact finder to only one decision
- That decision is that Mr. Taylor's complaint must be dismissed
and a finding entered in favor of Clark Energy determining that
Clark Energy owes no duty to Dimitri Vaughn Taylor to install a
power line to Mr. Taylor's property unless Mr. Taylor is willing to
pay the applicable calculated line extension tariffs and provide
reasonable access to Clark Energy to construct, install and
maintain the power line. Installation, operation and maintenance
of a power line and the reading of a customer's meter is not
reasonable if access is only by boat and no access is available for
trucks and equipment. Therefore, the defendant, Clark Energy
respectfully requests this Commission to enter an Order consistent
with that finding.
Respectfully submitted,

GRANT, ROSE & PUMPHREY

51 South Main Street
Winchester, Kentucky 40391
Telephone: (859 4

ATTORNEYS FOR DEFENDANT




CERTIFICATE OF SERVICE

This is to certify that the foregoing Motion has been
served by delivering a true and correct copy of same, by first
class mail, postage pre-paid to Patrick F. Nash, 112 North Upper
Street, Lexington, Kentucky 40507, on this 17 of August,
2001.
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IN THE MATTER OF:

DIMITRI VAUGHN TAYLOR, COMPLAINANT,
V. CASE NO. 99-513
CLARK ENERGY COOPERATIVE, INC,, DEFENDANT.

POST HEARING BRIEF
Comes the Complainant, by counsel, and pursuant to previous Orders of this
Commission, and submits the following as his Post Hearing Brief.
I. REASONABLE ACCESS
The relevant inquiry is whether Clark Energy Cooperative, Inc. (hereinafter Clark) has
reasonable access to provide electrical service to Vaughn Taylor’s home on “The Point”.
Vaughn’s access, which he has always asserted is only by water or by walking over land, is
irrelevant.
a. Clark’s Perpetual Easement
As was described at the hearing and in all previous pleadings', in order to reach Mr.

Taylor’s home site on The Point, Clark must run power lines across the property of Michael

'Mr. Taylor has filed of record several pleadings, complete with legal authority, and also
verified direct and rebuttal testimonies with exhibits. It will be presumed by the undersigned
that the Commission has read and is familiar with all of the documents and exhibits filed of
record and thus the undersigned will make every effort to avoid repeating what is already filed of
record.




Hanley, who is one of their current customers. (Transcript of Evidence, page 112).> Michael
Hanley, Vaughn Taylor and all Clark customers are required to sign an “Application for
Membership and/or For Electric Service”, a copy of which has been filed of record. This
application requires all Clark customers to grant Clark “a perpetual easement and right and
privilege of free access” across their properties. The perpetual easement is not limited to
providing the landowner service, but specifically allows Clark access to the landowner’s land
“for the purpose of providing and/or extending electric service of any type to another member of
the cooperative.” Additionally, the perpetual easement is not limited to minor clearing work on
the landowner’s property. Instead, the perpetual easement allows Clark “free access, over,
across, and through the land and premises” to “erect, construct, install, place, locate and build,
and thereafter use, operate, inspect, repair, maintain, service, replace and move its electric
distribution system, new or existing lines of any type, wires, poles, anchors or other appurtenant
parts thereof”. The perpetual easement gives Clark “the right and privilege to cut down and/or
treat with herbicides any and all trees and bushes which are of such height and located in such
proximity to the cooperative distribution lines that in falling may interfere with and/or create a
hazard to the operation of said lines”. The perpetual easement granted to Clark exists even after
a customer cancels electrical service with Clark.

Legally, Clark has reasonable access to come onto the land of Vaughn Taylor, Michael
Hanley, or anyone else in the area; to erect electrical equipment across that land; and to perform
any clearing operations necessary to erect and access any of that equipment for the purpose of

providing electrical service to Vaughn Taylor or any other customer. Via it’s broadly worded

’Hereafter, references to the Transcript of Evidence will be designated “T.”, along with
the specific page number.




application, Clark has made sure to provide itself reasonable access to any and all properties in
this locale.
b. Reasonable Access Via Existing Power Line Route

On the ground, Clark has reasonable access to The Point by at least two routes, the first
being the route of the existing power line. It cannot be denied that electrical lines and poles can
be run to The Point along the existing route because lines and poles were in existence just a few
years ago before Clark unilaterally decided to cut them down. The unrefuted testimony is that at
least several of the poles in the lines were in good condition, and that Clark has recently placed
its identification tags on the poles. The testimony of record indicates that some or all of the
conductor and transformers needed to be replaced on those poles, but several of the poles could
have been used since poles in that same line and of that same vintage are currently in use. (T.
136, 165, 174).

It has consistently been Vaughn Taylor’s contention that power service should have been
made available to him along the existing route. That was his understanding until Clark decided
to cut down the poles. At the hearing, Clark’s own witnesses confirmed that reasonable access is
available on this existing power line route. Mr. Maynard testified that he was able to walk the
entire power line with the exception of “small areas” (T. 178), and that the entire line was
accessible with a dozer. (T. 179-180). According to Mr. Maynard, the dozer could create a
right-of-way along the existing power line route thereby creating access for electric company
trucks. (T. 179-180). Mr. Maynard was the only Clark witness who spent a significant amount

of time inspecting and working the entire length of the existing power line route.




As for the lower portion of the existing power line route’, testimony and photographs of
record confirm that this portion could easily be made accessible to vehicles if the existing road
bed is cleared with a chainsaw and weedeater and one small ditch is filled. (T. 52-54). Mr.
Messner acknowledged that vegetative clearing is a normal activity engaged in by Clark. (T.
131). Thus, with a minimal amount of clearing work, utilizing a dozer, weedeater, and
chainsaw, Clark could have precisely the type of vehicle access that it says it needs via the
existing power line route. Requiring Clark to perform this minimal amount of work (which it
has the legal right to perform pursuant to its perpetual easement) is appropriate.

The Commission should not be given pause by the idea that at one point along this
existing route, a power line must be strung down a palisade and thus no Clark trucks would be
able to drive directly underneath this span of power line. At times, Clark has attempted to argue
that because the last pole on the top level of the power line route sends electric line over a
palisade to the first pole on the bottom level of the route, and since it cannot drive its vehicles
under this portion of the line, it does not have reasonable access. However, under cross-
examination, Mr. Messner and Mr. Maynard admitted that Clark does not need, and in other
areas does not have equipment access to all portions of its line. (T. 117-118, 161-162, and 172-
173). Mr. Messner, after being asked seven (7) times (T. 114-116) also finally admitted that
Clark did not require that all of its poles be set along a road. (T. 116). For all these reasons,

reasonable access exists to Clark along the existing power line route.

>The Commission will recall that the existing power line route exists on two topographic
levels. The highest level is on top of the palisades running from Michael Hanley’s residence to
the edge of the palisade. The lower level is below the palisades and on a level with Mr. Taylor’s
home site at The Point. From the last pole on the higher level, to the first pole on the lower
level, electric conductor was previously strung down the face of the palisade.
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c. Reasonable Access Via Existing Road

Even more importantly perhaps is the fact that reasonable access is available to Clark
along a currently existing road from the home of Michael Hanley all the way to Vaughn Taylor’s
home site at The Point. Clark, by cutting down perfectly good poles, has created a situation
where it must install new poles and lines. If it would rather have a road along the entire route of
these new poles and lines, it simply need place those along the existing road across Michael
Hanley and Vaughn Taylor’s property. Clark, via its perpetual easement, has the legal ability to
utilize this route.

Although it argued against this route at the hearing, Clark presented no evidence to refute
the existence of the road from the back of Michael Hanley’s house to The Point.* By contrast,
Mr. Taylor has testified describing this road, drawn the road on a map, and submitted
photographs of the road for the Commission’s consideration. As Mr. Taylor has testified, and as
the photographs show, many sections of this road can currently be used by Clark’s vehicles.
Other sections can be driven across with a small amount of clearing work (i.e., a chainsaw to cut
down saplings and a weedeater). Only one section of the road is currently impassable where a
small drainage ditch needs a culvert. (T. 52-53.) With a minimal amount of work, Clark can
drive its trucks from its last point of service at Michael Hanley’s house to The Point. This

constitutes reasonable access.

*None of the Clark witnesses who testified at trial had inspected this road. (T. 106,
(Sidwel), T. 110 (Messner), T. 169 (Payton) and T. 178 (Maynard)). In addition, in the Affidavit
of Michael Hanley, he does not discuss this road but merely states that a person cannot currently
drive to The Point, which Vaughn Taylor acknowledges is true until a small amount of work is
done on this road. As Mr. Taylor testified, Mr. Hanley frequently uses this road to ride his bike
to The Point. (T. 40).




II. CLARK’S CONTRACTUAL OBLIGATION TO PROVIDE
VAUGHN TAYLOR ELECTRICAL SERVICE.?

At the most basic level, a binding contract is created . . . “where a party makes an offer
and another acts upon it.. .” Messick v. Powell, Ky. 236 S.W.2d 897, 899-900 (1951); Cali-Ken
Petroleum Co., Inc., v. Miller, 851 Fd Supp 216,217 (Wd Ky 1993).6 Prior to the time that Mr.
Taylor purchased the property, he consulted with Clark and was promised that he could obtain
electrical service once he became the owner of that property. This promise is clear, not only
from the testimony of Vaughn Taylor and his father, but also from the testimony of Clark’s
employee, Scott Sidwell, who made important admissions at the hearing on this point. Scott
Sidwell admitted that he was familiar with the property that Mr. Taylor was contemplating
purchasing because he was a relative of Mr. Taylor’s soon-to-be neighbor, Mitchell Sidwell. (T.
104-106.) Scott Sidwell also confirmed he promised Mr. Taylor that providing electrical service
would “probably would not be a problem” and all Mr. Taylor had to do was “come in and sign
up”. (T. 105.) Mr. Taylor fulfilled his end of the bargain. He obtained ownership of the

property,” and signed an ownership application promising to perform all of the duties necessary

5The parties have previously been informed by Mr. Pinney that the Commission does not
have the authority to decide whether Clark is contractually bound to provide the electrical
service. Mr. Taylor now advances this argument to preserve the record and to avoid later claims
in Circuit Court that he did not exhaust his administrative remedies in regard to this argument.
Further, the existence of a binding contract to provide electrical service is probative of the issue
of whether Clark had reasonable access and whether it is reasonable for this Commission to
order Clark to provide electrical service.

Mr. Taylor has previously filed of record a more comprehensive brief addressing the
binding nature of the oral contract that was reached between Vaughn Taylor and Clark. The
undersigned will not restate the authority cited in that brief but incorporates it herein by
reference.

"Mr. Messner attempted to assert at the hearing that a deed is not a prerequisite to
providing electrical service. Certainly, Mr. Taylor agrees that a deed is not necessary if a person
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to obtain electrical service. At this point, since Clark offered electrical service to Mr. Taylor and
Mr. Taylor accepted and acted upon this offer, a binding contract was formed and .. . . the party
making the offer is bound to perform his promise” under such circumstances. Messick, 236
S.W.2d 899-900.

That Clark made this promise is further evidenced by its own documents (filed of record
as exhibits) which show: that Mr. Taylor was signed up as a “member”; that the installation of
his electrical service was given a job order number; that employees of Clark drew Mr. Taylor a
diagram of the equipment that he needed to install and referred him to an electrical inspector
with whom they were familiar (William Perry); that Clark’s right-of-way was “okay”; that
Clark’s existing poles would be used to provide service; and that Clark would initially provide
temporary service.

The existence of a binding contract is evidenced by Mr. Taylor’s own actions. First and
foremost he went ahead with the purchase of the property. Then, he made many of the
arrangements to obtain necessary permits, including flood plain, sewer, gray water and building.
(T. 36-37 and 55-56). Mr. Taylor and friends began some initial site preparation work for the
home site. (T. 42 and 92). The direct testimonies previously filed of record indicate Vaughn

Taylor’s frame of mind in this regard since he continuously and consistently represented to

is renting a piece of property or using property with the permission of the owner, and Clark’s
Application provides for this eventuality. However, if a person is not renting or using with the
owner’s permission, but instead is planning to purchase the property (as was Vaughn Taylor’s
situation), it is disingenuous for Mr. Messner to argue that a deed is not necessary for obtaining
electric service. In cases where a person is not the owner of the property but plans to buy it and
live on it, it is of course necessary that proof of ownership be obtained before electrical service
can be hooked up. It is entirely reasonable to expect that when Mr. Taylor informed Clark that
he intended to buy a piece of property, employees of Clark would respond that they would hook
up electric to that property once the purchase was complete and Mr. Taylor obtained a deed.
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everyone that he had worked out the issue of electrical service and that such electrical service
would soon be provided. (See direct testimonies filed of record).

Clark also acted as if a binding contract had been created. In addition to the generation
of the paperwork described above and filed of record, Clark immediately sent its field
representative, Mr. Payton, to perform a site inspection.® An important admission in regards to
Clark’s post-contract action came in Mr. Messner’s testimony at the hearing. Mr. Messner
testified that it is Clark’s normal practice to “retire” a line as soon as Clark has knowledge of the
existence of an abandoned line. (T. 146-147.) Clark had knowledge of Vaughn Taylor’s line in
mid 1997. (T. 115 and 146.) However, Clark did not retire the line until October of 1999, over
two (2) years later and less than one (1) month after Mr. Taylor told them that he was ready for
electrical service. (T. 140-141.) The timing of Clark’s decision to retire the line is consistent
with Mr. Taylor’s position that a binding contract had been entered into which Clark later
decided to disregard. For two years, all of Clark’s actions were inconsistent with it’s current
position that the Taylor line was old and abandoned and that it never had any intent to provide
electrical service along this line. For two years the actions of both parties were consistent with

the existence of a binding contract to provide the promised service.

!Clark argued at the hearing that because Mr. Taylor described his initial meeting with
Mr. Payton at the site as a meeting to determine where to “run the electric”, that this is some sort
of admission by Mr. Taylor that he knew the existing lines and poles could not be used. As Mr.
Taylor explained, he used the phrase “run the electric” as a synonym for providing electric
service or hooking up electric service. (T. 49-50). As Mr. Taylor has consistently stated
throughout all of his testimonies and pleadings, it was his initial understanding that electrical
service would be provided via the existing poles and lines. It was only after Clark cut down
these poles and lines that Mr. Taylor was told by Clark that it would run electric from a different
direction, and then was ultimately informed that it wouldn’t run electric at all. As to the purpose
of Mr. Payton’s visit, Mr. Taylor made clear in his testimony that the meeting with Mr. Payton
was at Clark’s request and that he had no idea precisely why Clark wanted this meeting but
presumed it was simply to examine the site. (T. 30-31, 40, 43, 45-46, 49-50, 52).
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The bottom line is that there was a valid offer of electrical service, and a valid acceptance
of such offer by Mr. Taylor and thus a valid and binding contract to provide electrical service.
This contract should and must be enforced. Also, the existence of this valid and binding contract
is further evidence to support the conclusion that it is reasonable and necessary for this
Commission to order Clark to provide the promised electrical service.

III. CONCLUSION

This Commission should order Clark to provide electrical service to Vaughn Taylor for
several reasons: first, because it promised and is contractually bound to do so; second, because it
has done so in the past and obviously has the ability to do so again; third, because it has
reasonable access to Mr. Taylor’s home site via the route upon which the existing poles and lines
were run; fourth, because it has reasonable access on the existing road that runs from the last
pole on Michael Hanley’s property to The Point and; fifth, because it has a perpetual easement
across all lands in the area and thus has the legal ability to provide electrical service. It is Clark,
and only Clark, that has reasonable access to The Point and it is entirely reasonable and fair to
expect Clark to utilize this access to provide electrical service.

This Commission has the authority to order Clark to provide Vaughn Taylor adequate
and reasonable electrical service. Marshall Co. v. South Central Tel. Co., Ky. 519 S.W.2d 616,
618 (1975); Carr v. Cinn. Bell Inc., Ky. 651 S.W.2d 126,128 (1983); KRS § 278.280 (3).
Clark’s own “Rules and Regulations” (filed of record) allow this Commission to order
reasonable extensions of electrical service. See 14(f) of Clark’s Rules and Regulations. Further,
under Clark’s Articles of Incorporation (previously filed of record) Clark has an obligation to
provide Mr. Taylor electrical service under the circumstances of this case. See Article II (d).

Finally, Clark is required to provide this service pursuant to KRS § 478.030(2) which mandates
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that Clark “shall furnish adequate, efficient, and reasonable service”. For all the foregoing
reasons, Clark should be ordered to utilize its perpetual easement and provide Vaughn Taylor
electrical service to The Point, either along the existing power line route, along the Michael
Hanley road, or along any other route of its choosing.

Respectfully submitted,

)zl

/ PATRICK F. NASH
67 West Main Street, Suite 904
Lexington, Kentucky 40507

(859) 254-3232

ATTORNEY FOR COMPLAINANT

CERTIFICATE OF SERVICE
I, the undersigned attorney, do hereby certify that at true and correct copy of the
foregoing pleading was served by mail on this _/Z’d?iy of August, 2001 to:

Hon. Robert Rose

Hon. Brian Thomas

GRANT ROSE & PUMPHREY
51 South Main Street

Winchester, KY 40391
ATTORNEY FOR DEFENDANT
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PATRICK F. NASH~—__
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Dear Mr. Dorman,

Clark Energy wishes to file an original and eight (8) copies of the verified rebuttal testimonies of
Shannon Messer and Scott Sidwell in the matter of Dimitri Vaughn Taylor vs. Clark Energy Cooperative
Inc., Case No. 1999-513.

Please contact me should you have any questions or need additional information.

Respectfully,

W gm—_

Shannon D. Messer
System Engineer
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In the Matter of:

DIMITRI VAUGHN TAYLOR
COMPLAINANT

CASE NO. 1999-513

V.

CLARK ENERGY COOPERATIVE, INC.
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DEFENDANT

VERIFIED REBUTTAL TESTIMONY
OF SHANNON MESSER

Came Shannon Messer, and appeared before the undersigned, Notary Public for the State at Large of

Kentucky, and after having first been duly sworn, gave the following answers to questions written below:

1. Have you reviewed the Complainant's answers to Clark Energy's Interrogatories and Request for
the Production of Documents in Case No. 1999-513 before the Public Service Commission?
ANSWER: Yes, | have.

2. Have you also reviewed the verified direct testimony of Mr. Taylor, his father, and several of Mr.
Taylor's friends filed in connection with this case?

ANSWER: Yes, | have.

3. Do any inconsistencies exist within Mr. Taylor's answers to the interrogatories and the filed
testimonies of Mr. Taylor, his father, and several of Mr. Taylor's friends?

ANSWER: Yes, many inconsistencies exist within the interrogatories and filed testimonies.
Aside from inconsistencies, the interrogatory response and testimonies also contain
errors regarding what Clark Energy routinely informs customers about our requisites

to obtain electric service.




4. Let's discuss these errors and inconsistencies. Beginning when Mr. Taylor first applied for electric
service, please elaborate on the inconsistencies that exist in Mr. Taylor's statements alleging what
Clark Energy representatives initially told him about his membership application.

ANSWER: Three inconsistencies immediately come to mind regarding his statements about his

initial application for electric service. I'll explain them one by one.

First, Mr. Taylor states he visited Clark Energy's office in Winchester to inquire about
the availability of electric service at his camp site on the banks of the Kentucky River
prior to his purchase of the property and submittal of a membership application on
May 28, 1997. He states an unknown Clark Energy representative told him providing
electric service at the camp site would be "no problem” although he'd first have to
present a property deed as a requisite for service when submitting a membership
application. This statement is inconsistent with the fact that presentation of a deed to
a particular property is not a Clark Energy requisite for electric service. In fact, the
membership application Taylor signed even has an area for the applicant to check if
he or she is or is not the owner of the property. We provide electric service to many
members who do not own the property on which they reside. Our standard practice
is as follows: Our customer service representatives would have recommended he go
ahead and submit a membership application to save him another office trip during
this alleged visit to Clark Energy. Our field engineers could then have met with him
and assessed the availability and requisites for electric service without him assuming
any obligations at that point. The fact is, according to documents already filed with
the PSC in this case, Mr. Taylor first called Clark Energy to inquire about electric
service and visited our office the same day, i.e. May 28, 1997, to sign an application

for membership after he already closed on the property.

Second, Mr. Taylor states that an unknown Clark Energy representative told him
electric service at his Kentucky River camp site would be "no problem" although he

informed this em'ployee that his property was "land locked" and he had no access to




the camp site other than by boat. Mr. Taylor would have the PSC believe that Clark
Energy representatives, who's job it is to explain basic requisites for electric service,
provided Mr. Taylor a blanket assurance of electric service without our field engineer
first meeting him on-site to assess the availability of electric service and determining
what would be required to extend electric service. Assuming for sake of argument
his assertions are largely correct, our customer representatives would have at least
recognized that his meter would not be accessible to meter readers. The fact is any
statement by Mr. Taylor that his property was "land locked" and only accessible by

boat would have raised a red flag to Clark Energy representatives, including myself.

Third, Mr. Taylor states in his testimony that a male Clark Energy representative gave
him forms to terminate his existing electric service before signing him up for his new
service. He goes on to say that after an unknown Clark Energy representative drew
a picture of a temporary service, which we deny ever occurred, this same person told
him he had to buy a meter. The inconsistencies here are that we don't have forms or
any procedure to terminate his existing electric service before applying for a new
service. Mr. Taylor didn't have service with us nor did we have any record of any
service at this location. Another inconsistency is that Clark Energy does not have on
staff, then or now, any male customer service representative at our Winchester office
who helped him with his membership application. Finally, he states this same person
informed him he had to buy a meter. Customers do not purchase any meters we set.
5. Will you now please elaborate on inconsistencies that exist in Mr. Taylor's statements alleging the
availability of easements and access for and to his Kentucky River property?

ANSWER: Mr. Taylor says we approved his easement as "OK" on our internal job order form.
"OK" only records he signed a membership application providing us permission to be
on and cross the property for purposes of building a power line to his site assuming,
of course, we had reasonable access to the property. An easement only means we
have his permission to enter and cross his property, apart from the issue of does he

have reasonable, physical access to the site. Mr. Taylor states he anly has access to




the site by boat, because you can't drive to the camp site. He states for the first time
in his interrogatory response that there exists an old road in the vicinity of where the
old, abandoned power line used to be. Mr. Taylor states this old road could be used
for truck access to his camp site with a "minimal amount of clearing”. The existence
of such a road, however, contradicts Mr. Taylor's own testimony that he couldn't get a
backhoe to the camp site to install a septic system. If a backhoe had no access to
his property, then trucks and equipment have no access needed to build, maintain,
and operate a power line or access to read his meter. Reasonable access for trucks
and equipment to Mr. Taylor's camp site and all our power line facilities is required
under PSC administrative regulation. We informed Mr. Taylor during our June 1997
meeting that Clark Energy will not build and maintain a road into his camp site. We
informed him at the June 1997 meeting we'd meet with him again to plan construction
of a new power line per our standard policies and practices after he provided a road
into the camp site. The testimony of Mr. Taylor's own father and that of several of his
friends corroborate that the camp site is indeed "remote”, which | take to mean hard
to reach or inaccessible other than by boat.

6. Will you now please elaborate on inconsistencies that exist in Mr. Taylor's statements regarding

the condition of the old, abandoned power line?

ANSWER: Mr. Taylor asserts in the interrogatory response and testimonies that he, his friends,
and family is not in the utility business and could not comment on the means and
methods to extend electric service to the camp site. Apparently, they could ascertain
the condition of the old line, which appeared "OK" to them. Mr. Taylor states in his
testimony that he did not know where the old, abandoned power line route was after
it left the vicinity of the river or whose property it crossed. He and his witnesses only
offer their assessment of the condition of the old, abandoned power line on Taylor's
property. So, how could they assess the condition of the rest of the old, abandoned
power line when they didn't even know where it went to? Their testimony that the old

right-of-way had grown up into the lines, some conductor was down on the ground,




and an old transformer was "full of bullet holes", and this is just on Taylor's property,
corroborates our position that the old line wasn't "OK" and was abandoned over thirty
years ago when the old cabin at the site burned downed. Mr. Taylor knew about the
general condition of the old, abandoned power line on his property when he first met
with Todd Peyton, one of Clark Energy's field engineers, in June 1997. If, according
to Taylor's testimony, all Clark Energy had to do was "just hook me up" why does he
say in the same testimony he met with our field people to find out "where they were
going to run the electric". Mr. Taylor knew he'd have to provide road access to his

property so that Clark Energy could eventually build a new power line along the road.

7. Will you now please elaborate on inconsistencies that exist in Mr. Taylor's statements regarding

his cost for Clark Energy to extend electric service to his property on the Kentucky River?

ANSWER:

Mr. Taylor's testimony is we offered to "hook up his electric” if he paid Clark Energy
up to $22,000. Mr. Taylor's counsel, Patrick Nash also states in earlier filings to the
PSC that Clark Energy offered to settle the complaint for this amount. Both are
incorrect. Mr. Nash contacted Clark Energy's counsel, Bob Rose, to inquire what
would be Mr. Taylor's line extension cost should he prevail in the PSC case. Per Mr.
Rose's request, | prepared a memo dated July 28, 2000 outlining line extension costs
and issues, which he then forwarded to Mr. Nash. A copy of this memo is included in
Mr. Taylor's PSC filings. Mr. Rose later called me about an additional request he had
from Mr. Nash about line extension costs. He said Mr. Nash requested information
about proposed power line routing used to prepare the cost estimate. | prepared a
follow-up memo dated August 17, 2000 that again outlined line extension issues and
costs, but which also included maps of the Taylor property. A copy of the August 17"
memo was not included in Mr. Taylor's filings to the PSC. A copy wasn't included
because the maps clearly illustrate the topography of all approaches to the Taylor
property, which corroborate our position that the property has no reasonable access
other than by boat on the Kentucky River. | wish to attach both memos and maps as

part of my testimony.




WHEREUPON, the verified direct testimony of Shannon Messer was conclude

b,

SHANNON MESSER

STATE OF KENTUCKY)

)
COUNTY OF CLARK )

Subscribed and sworn to before me by SHANNON MESSER, on this 5™ day of July 2001.

My Commission expires: O,QM,Q, 5, 9\&)’—-‘

NOTARY PUBLIC




Memorandum

To: Bob Rose, Esq.
Grant, Rose, and Pumphrey

From: Shannon D. Messer
Clark Energy Cooperative, Inc.

Date: July 28, 2000

Re: PSC Case No. 1999-513: Vaughn Taylor Complaint

Total distance of a new power line required to extend electric service to Vaughn Taylor's proposed
residence is about 4,125 feet. This distance is only an estimate pending an actual survey of the final line
route and assuming we have reasonable access to the property. Total line extension costs basically
depends on if Taylor plans to construct a residence or a non-residence. Line extension costs may be

summarized as follows:

1. Residences. The first 1,000 feet of line construction is free. The remaining 3,125 feet of line
construction has an estimated cost of $17,781.25. This cost can be refunded over a ten-year
period in accordance with PSC regulations and Clark's approved line extension tariff.

2. Non-residences. The first 300 feet of line construction is free. The next 700 feet of line
construction has an estimated cost of $4,704.00. This portion of the total cost can be refunded
over a four-year period in accordance with PSC regulations and Clark's approved line extension
tariff. The remaining 3,125 feet of line construction has an estimated cost of $17,781.25. This
portion of the total cost can be refunded over a ten-year period in accordance PSC regulations
and Clark's approved line extension tariff. Total construction cost is $22,485.25.

At issue is what constitutes reasonable access to build a power line, not the difficulty associated with
obtaining an easement. PSC regulation specify utilities must have reasonable access to build, operate,
and maintain a power line to a customer and have reasonable access to the customer’'s meter. We do
not believe reasonable access is available or practical in this case since Taylor asserts that access to his
property is only "by boat". The above line extension costs assume we have reasonable access to build,
operate, and maintain a power line and do not include any road construction costs. Similarly, the above

line extension costs do not include any condemnation costs that may be required to procure all

necessary easements. All costs are payable in advance of construction.




Memorandum

To: Bob Rose, Esq.
Grant, Rose, and Pumphrey

From: Shannon D. Messer
Clark Energy Cooperative, Inc.

Date: August 17, 2000

Re: PSC Case No. 1999-513: Vaughn Taylor Complaint

Vaughn Taylor and Todd Peyton, Clark Energy's representative, originally met at a local country store
in June 1997 since Taylor explained the only access to his campsite was by boat on the river. They next
visited a neighboring property owned by Mitchell Sidwell about a mile away from Mr. Taylor's campsite.
The Sidwell property provided the closest access by foot, which Taylor sometimes crossed with Sidwell's
permission in lieu of access by boat. Taylor expressed plans to build a road into the campsite from the
Sidwell property during this meeting although he said he had not worked out any routing or easements.
A new power line necessary to extend service was agreed to follow Taylor's planned road into the camp-
site area where he intended to build a cabin. The June 1997 meeting ended with no line route survey
pending Taylor's development of his road and construction started on the cabin. A future meeting was
agreed to be arranged after Taylor built his road. Clark Energy personnei would then begin planning a
new power line along the road in accordance with PSC regulations and Clark's approved line extension
tariffs. Refer to Clark Energy's response to a Public Service Commission (PSC) order dated January 21,
2000 regarding Case No. 1999-513 outlining Mr. Taylor's complaint about electric service availability.

Total distance of a new power line required to extend electric service to Vaughn Taylor's proposed
residence is about 4,125 feet. This distance is only an estimate pending an actual survey of the final line
route and assuming we have reasonable access to the property. Our estimate of line extension costs
reported to you within my July 28" memo assumes Clark Energy will have reasonable access to build,
operate, and maintain a power line. No road construction costs are included. Similarly, estimated line
extension costs do not include any condemnation costs that may be required to procure all necessary
easements. All costs are payable in advance of construction.

At issue is what constitutes reasonable access to build a power line, not the difficulty associated with
obtaining an easement. PSC regulation specify utilities must have reasonable access to build, operate,
and maintain a power line to a customer and have reasonable access to the customer's meter. We do
not believe reasonable access is available or practical in this case since Taylor asserts that access to his
property is only "by boat".
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COMMONWEALTH OF KENTUCKY RECE! VIED)
BEFORE THE PUBLIC SERVICE COMMISSION
CASE NO. 99-513 JUL 0 5 2001
PUBLIC sgry
!
COMMISSION -
IN THE MATTER OF:
DIMITRI VAUGHN TAYLOR COMPLAINANT
vs. VERIFIED REBUTTAL TESTIMONY

OF SCOTT SIDWELL

CLARK ENERGY COOPERATIVE, INC. DEFENDANT

Came Scott Sidwell, and appeared before the undersigned,
a Notary Public for the State at Large of Kentucky, and having
first been duly sworn, gave the following answers to questions
written below:

1. What is your name?

ANSWER: Scott Sidwell.

2. What is your occupation?

ANSWER: Operations superintendent for Clark Energy
Cooperative, Inc.

3. How long have you been employed with Clark Energy
Cooperative, Inc.?

ANSWER: I have been employed by Clark Energy for 29

years.

4. In your capacity as operations superintendent, what

are your duties?




ANSWER: As operations superintendent, I am responsible
for the coordination of new construction and the maintenance of
overhead and underground electrical lines.

5. In your capacity as opérations superintendent, did
you ever have any conversations or personal meetings with Dimitri
Vaughn Taylor?

ANSWER: Yes. Although I believe I have seen Mr. Taylor
on one occasion, I have had no conversations with him face to face.
I have, however, had a telephone conversation with Mr. Taylor.

6. What was the nature and subject matter of your
conversation with Mr. Taylor?

ANSWER: Mr. Taylor called to determine if service was
available to a piece of property he was looking at purchasing. I
confirmed that Clark Energy serves the general area for the
location where he was inquiring about service. I advised him that
in order to determine if service could be provided, he would need
to come in and sign a membership application. Upon signing the
membership application, a field investigation would be conducted by
Clark Energy personnel to determine if service can be provided to
the site.

7. Have you had an opportunity to review the testimony
of Dimitri Vaughn Taylor that he provided to the Public Service
Commission?

ANSWER: Yes.




8. What inconsistencies exist in Mr. Taylor's testimony
regarding the allegations that Clark Energy advised him ownership
of the property was a pre-requisite for service?

ANSWER: At no time, in my conversation with Mr. Taylor,
did I inform him that ownership of the property was a pre-requisite
for service. 1In fact, Clark Energy Cooperative, Inc. has a number
of individuals who receive service from Clark Energy who do not own
the property but merely rent or lease the premises where service is
provided.

9. What drawings, 1if any, did you make or provide to
Mr. Taylor?

ANSWER: I made no drawings for Mr. Taylor. I have had
the opportunity to review the drawing that Mr. Taylor alleges was
provided to him by Clark Energy personnel. As operations
superintendent, our operations department does not supply drawings
for temporary service nor does it spell out the design necessary to
acquire temporary service. The only drawings that would be
provided to a customer would be supplying them with pre-printed
professional documents.

10. What other male individuals would have provided
information to Mr. Taylor regarding his request for service? |

ANSWER: There would have been no other male employees in
the department. Therefore, it is impossible that any other male

individual would have assisted Mr. Taylor in his application.




WHEREUPON, the Verified Statement of Scott Sidwell was

SCOTT SIDWELL

concluded.

STATE OF KENTUCKY)
) SS
COUNTY OF CLARK )

Subscribed and sworn to before me by SCOTT SIDWELL, on

this 5th  day of July, 2001.

My Commission expires:(\\w /5‘, 9\604
L k. Panano

NOTARY PUBLIC




COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

IN THE MATTER OF: =

DIMITRI VAUGHN TAYLOR, W g g . COMPLAINANT,

V. Pugy, CASE NO. 99-513
coMﬁ,,gg;g/cE

CLARK ENERGY COOPERATIVE, INC.,, " DEFENDANT.

VERIFIED REBUTTAL TESTIMONY OF
DIMITRI VAUGHN TAYLOR

Comes Dimitri Vaughn Taylor, and having been sworn by the undersigned Notary Public
for the State of Kentucky, answers the following questions under oath:

Q1.  State your name and how you are involved in this case.

A. My name is Dimitri Vaughn Taylor and I am the complainant in this case.

Q2. Have you reviewed the Verified Direct Testimonies provided by Clark Energy
Cooperative, Inc. in this case.

A. Yes..

Q3.  Let’s start with Todd Payton’s testimony. He has testified that you acknowledged
to him that the electrical lines and poles providing services to your property were “not in good
shape” and that several of the poles were down. Is this an accurate statement?

A. No. I made no such statements to Mr. Payton. In fact, by my observations, and
as I have repeatedly stated, the lines and poles were in good shape and I have taken photographs

to show this, and will attach them as exhibits.




Q4.  Mr. Payton has testified that it was the understanding of the landowners in the
area that the electrical line to your property was abandoned many years ago and that no electrical
service was available in the area. Although Mr. Payton does not specify who gave him this
information, does that comport with your understanding of the attitude of people in the area?

A. No. Ihave spoken with several people in my area, including Steven Slonaker
whose testimony we have previously provided, and have discovered that people in the area
believe that the electrical poles and lines to my property were in good condition and that
electrical service was easily available.

Q5. Mr. Payton testified that after his last meeting with you in 1997 you knew that
you could not get electrical service until you started construction of your home and until you had
built an access for Clark Energy. Is this accurate?

A. No. Clark RECC did not demand that I build a road until 1999, when I had met
or was about to meet all of their other prerequisites for service. As to the beginning of
construction, Clark RECC has never made this a prerequisite and Mr. Payton’s testimony is the
first that I ever heard about this prerequisite. Apparently Clark RECC is even now adding new
prerequisites to obtaining electrical service.

Q6.  Mr. Payton testified that at the conclusion of your last meeting with him, that you
were to have another meeting so that you could report on your progress in building the road and
obtaining an easement from your neighbor Mitchell Sidwell. Is this accurate?

A. No. After my meeting with Mr. Payton, it was my understanding that electrical
service would be provided. No one told me that there was any requirement of an easement from
Mr. Sidwell. Again, Clark RECC is apparently now creating new requirements for electrical

service. Up until I read Mr. Payton’s testimony, I had no idea that Clark RECC was going to
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demand an easement from Mitchell Sidwell.

Q7.  Mr. Payton has testified that there is no evidence of any right-of-way easement or

" clearing on your property, or on the property leading to your property. Is this accurate?

A. No. There is a road that leads across the face of some of the cliffs and down to
the lower level of ground upon which my property is situated. I have taken photographs of this
road and will attach them as exhibits. Additionally, one can observe how the right-of-way
easement has been cleared of large trees in the past. Parts of the easement have not been cleared
recently and some weeds and small trees have grown up, but these could be cleared away
without much effort. Again, I have taken pictures of the condition of the easement and will
attach them as exhibits.

Q8.  Now let’s talk about the testimony of James Maynard. As with Mr. Payton, Mr.
Maynard has testified that the route down to your property was overgrown with no clear right-of-
way. Is this accurate?

A. Again, part of the route is a cleared road and part of the route is overgrown
somewhat, but there is a very definite route that one can observe and that I have taken pictures
of, which I attach as exhibits.

Q9.  Mr. Maynard testified that there was no way to get a vehicle down to the site. Is
this accurate?

A. Not entirely. As my photographs show, there is a useable road in existence for
part of the way down, and there is a right-of-way that, with minimal clearing could be used again
for another portion of the way down. So, with very little effort, a vehicle could be driven much
of the way down to my home site. In fact, I have been told by people in the area that they have

in the past observed vehicles parked at my home site.
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Q10. Mr. Maynard has testified that his men had to carry wire up a cliff and that in
areas, the grade is so steep that a man has to pull himself up a cliff. Is this accurate?

A. No. There are cliffs around and on my property. If you want to, you can climb
up and down these cliffs. However, as my photographs show, there is a road and a cleared right-
of-way circling around the cliff and persons could either walk or drive in this way without
climbing up and down cliffs.

Q11. Mr. Maynard has testified that the area is so overgrown that a person could not
walk in a straight line but has to detour around “basically finding a path of least resistence”. Is
this accurate?

A. No. There is a cleared road and a cleared walking path all the way to my property.
My photographs show this.

Q12. Lastly, let’s talk about the testimony of Shannon Messer. Mr. Messer has
testified that the poles and electrical equipment in the area presented a hazard to hikers and rock
climbers. Is this accurate?

A. No. The poles that I observed were in good condition and all electrical wires and
equipment was supported by these poles. Prior to these poles and wires being cut down, I never
observed any portion of them that would be hazardous to anyone. After the wires and poles were
cut down and left lying on the ground all over my property, then they definitely were hazardous.
I am still picking up pieces of wire and electrical equipment to this date that was simply left on
the ground. I am submitting some of the pieces as exhibits.

Q13. Mr. Messer testified that the ground in the area is uneven and unlevel and thus

electrical service cannot be provided. Is this accurate?




A. Not entirely. Certainly, some parts of my property are uneven and not level.
However, many parts are level and as my photographs show, there is a cleared road and foot path
to my property that is very easy to negotiate.

Q14. Mr. Messer describes your property being an “unsafe environment” and “presents
hazardous conditions” for Clark RECC employees. Is this an accurate description of your
property.

A. No. My property is no different than any of the other area property to which
electricity is provided. It is situated on the river and is mainly wooded. There are some steep
areas, but there are also many flat areas, roads and paths. I know of nothing unsafe or hazardous
on my property. In fact, my young son and I and many of my friends and their children camp,
hike and spend time there frequently. Neither myself, my friends nor any of the children that go
there have ever been injured or harmed in any way. We would not take children there if the area
was hazardous or unsafe.

Q15. Okay, let’s talk about these pictures that were taken. When and under what
circumstances were they taken.

A. On June 25, 2001, my attorney Patrick Nash and I went to my property to look
around and take pictures. The pictures that I am submitting were taken on that day and fairly
and accurately represent the current condition of the property and accurately show the condition
of the property as it has been since I have owned it with the exception of the cutting down and
removal of the electrical poles and equipment.

Q16. On that day when you and Mr. Nash walked around your property, were you able
to move above freely or did you have to wind around as described by Mr. Messer?

A. We walked around freely on the cleared paths and cleared roadway.

5




Q17. Alright, tell me about these pictures.

A. The first picture which I will label Plaintiff’s Exhibit A, is a picture of the first
pole on my property situated nearest to my home site. This picture shows the stump of the pole
still in the ground, and a section of the pole that was cut and left lying next to it. The picture
shows that the pole was solid, and well coated Qith creosote.

Q18. What does Plaintiff’s Exhibit B show?

A. Exhibit B shows the stump of the second pole on my property. This is the same
pole that is pictured in Exhibit 1 to the deposition of Donald Brent Myers.

Q19. What is Plaintiff’s Exhibit C?

A. Exhibit C is a close up of the stump of the second pole on my property. As with
the first pole, it can be seen that the second pole was in good condition and well coated with
creosote.

Q20. What is depicted in Plaintiff’s Exhibits D, E and F?

A. These are solar panels that I have installed at the home site. Since Clark RECC
has refused to provide electricity as promised, I have resorted to the solar panels to obtain a
small amount of electricity at the site.

Q21. What is Plaintiff’s Exhibit G?

A. Exhibit G is a set of iron stairs that leads from my home site down to my boat
dock area on the river. I am offering this exhibit to show that this is a viable home site area that
was used as such in the not so distant past.

Q22. What is Plaintiff’s Exhibit H?

A. This is the well-cleared and used path from the home site towards the road that

winds its way up the side of the hill. The utility poles on my property were situated along this
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path.

Q23. What is Plaintiff’s Exhibit I?

A. This is a picture of a third pole that was cut down. As with the other poles, it can
be seen from this picture that the pole was and is in good condition and well coated with
creosote. Also, this picture shows the ground wire that was still attached to the pole.

Q24. What is Plaintiff’s Exhibit J?

A. This is a close up shot of the ground wire that runs the length of the third pole.

Q25. What are Plaintiff’s Exhibit K and L?

A. These exhibits show the road that runs along the face of the cliffs and to the top of
the property. This road is not on my property but is on a neighboring property. These
photographs show that the road is well cleared and even has two tire tracks. As you are looking
at these pictures, the cliff face is on the left. Exhibit L shows a rock retaining wall built to the
right of the road to keep it from eroding away.

Q26. What is Plaintiff’s Exhibit M?

A. In between the cleared foot path and the cleared road, there is a section of road
that hasn’t been recently cleared. Exhibit M shows the road bed running between the trees. As
can be seen in this picture, some weeds and small saplings have grown up in the road bed.
However, in my opinion, these could be easily cleared away with a trimmer and the occasional
use of a chain saw. Certainly, a bush hog could very easily clear this road bed.

Q27. What is Plaintiff’s Exhibit N?

A. This picture is a little bit out of order. This is just another piece of equipment that
was formerly in place, and left by Clark RECC when they “cleared” all their equipment from my

property. This is a rigid section of the support cable which supported the second pole on my
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property. As can be seen from the picture, this section of support cable is not rusted or

deteriorated in any way, and is in good and useable condition.

WHEREUPON, the Verified Rebuttal Testimony of Dimitri Vaughn Taylor was
|
|

concluded. //
~ DIMIZRI VAUGERTAYLOR

STATE OF KENTUCKY
COUNTY OF FAYETTE

This Verified Rebuttal Testimony was subscribed, sworn to and acknowledged before
me, the undersigned authority by Dimitri Vaughn Taylor on this the 54 day of
Ol ,2001.
v (&)

My Commission Expires: 2]aw\o3

State-at-Large, Kentucky

; W oA %OTARY PUBLIC
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COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
211 SOWER BOULEVARD
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

June 22, 2001

To: All parties of record

RE: Case No. 1999-513

We enclose one attested copy of the Commission’s Order in

the above case.

Stephanie Bell
Secretary of the Commission

SB/sa
Enclosure




Overt L. Carroll

President & CEO

Clark Energy Cooperative, Inc.
P. 0. Box 748

2640 Ironworks Road
Winchester, KY 40392 0748

Dimitri Vaughn Taylor
P. 0. Box 4242

1220 Enterprise Drive
Winchester, KY 40391

Honorable Patrick F. Nash
Counsel for Dimitri Taylor
112 North Upper Street
Lexington, KY 40507

Honorable Robert L. Rose
Attorney for Clark Energy
Grant, Rose & Pumphrey

51 South Main Street
Winchester, KY 40391
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:
DIMITRI VAUGHN TAYLOR
- COMPLAINANT
V. " CASE NO. 99-513

CLARK ENERGY COOPERATIVE, INC.
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DEFENDANT
ORDER

Defendant has moved for an extension of time in which to file rebuttal testimony
and has also moved for a continuance of the hearing scheduled for June 26, 2001 due
to the absence of witnesses and utility representatives. The Commission, finding good
cause, grants Defendant’s motions.

IT IS THEREFORE ORDERED that:

1. An informal conference in this' matter is scheduled for July 9, 2001 at 1:00
p.m., Eastern Daylight Time, in Conference Room 2 of the Commission’s offices at 211
Sower Boulevard, Frankfort, Kentueky.

2. The formal hearing in this matter is rescheduled from June 26, 2001 to
July 12, 2001 at 10:00 a.m., Eastern .Daylight Time, in Hearing Room 2 of the
Commission’s offices at 211 Sower Boulevard, Frankfort, Kentucky, and shall continUe

until completed.



3. On or before July 5, 2001, each party shall file with the Commission in

verified form the testimony of any rebuttal witness that it expects to call at the formal |
hearing.

4. All provisions of previous Commission Orders that do not conflict with this
Order remain in effect.

Done at Frankfort, Kentucky, this 22nd day of June, 2001.

By the Commission

ATTEST:

Lol DO~

Executive Director
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DEFENDANT
ORDER

Defendant has moved for an extension of time in which to file rebuttal testimony
and has élso moved for a continuance of the hearing scheduied for June 26, 2001 due
to the absence of witnesses and utility representatives. The Commission, finding good
cause, grants Defendant’s motions.

IT IS THEREFORE ORDERED that:

1. An informal conference in this} matter is scheduled for July 9, 2001 at 1:00
p.m., Eastern Daylight Time, in Conference Room 2 of the Commissioﬁ’s offices at 211
Sower Boulevard, Frankfort, Kentucky.

2. The formal hearing in this matter is rescheduled from June 26, 2001 to
July 12, 2001 at 10:00 a.m., Eastern Daylight Time, in Hearing Room 2 of the
Commission's offices at 211 Sower Boulevard, Frankfort, Kentucky, and shall continue

until completed.




3. On or before July 5, 2001, each party shall file with the Commission in

verified form the testimony of any rebuttal witness that it expects to call at the formal

hearing.

4, All provisions of previous Commission Orders that do not conflict with this

Order remain in effect.
Done at Frankfort, Kentucky, this 22nd day of June, 2001.

By the Commission

ATTEST:

Executive Director
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PATRICK F. NASH o

ATTORNEY-AT-LAW

167 WEST MAIN STREET, SUITE 9504 o —_— . . (859) 254-3232
LEXINGTON, KENTUCKY 40507 : - FAX: (859) 225-4746

June 15, 2001

Kentucky Public Service Commission , ' Y, . @’i)@,
211 Sower Blvd. , - W 9 <0
"POBox615 o Lo s, &y
Frankfort, KY *40602 o - f C‘Of,’% o
| oy ¥

RE: Taylorv. Clark Energy Cooperative
Dear Sir or Madam:

Find enclosed an original and 10 copies of Complainant’s Response to Defendant’s
Motion for Extension of Time. ' . : '

If you have any questions or need anything additional, please call my office. -

Sincerely,
Pytfick F. Nash' -

PFN/clw :

Enclosures
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COMMONWEALTH OF KENTUCKY %, P
BEFORE THE PUBLIC SERVICE COMMISSION ‘%f% %,
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IN THE MATTER OF:
DIMITRI VAUGHN TAYLOR, COMPLAINANT,
V. CASE NO. 99-513
CLARK ENERGY COOPERATIVE, INC., DEFENDANT.

RESPONSE TO DEFENDANT’S MOTION FOR EXTENSIONS

Comes the complainant, Dimitri Vaughn Taylor, by counsel, and in response to the
defendant’s motion for various extensions would state that complainant will be ready for the
formal hearing as scheduled on June 26, 2001.

However, if this Commission determines to grant the requested extensions, complainant
would request that it not be scheduled during the undersigned’s existing trial commitments. The
undersigned attorney has matters scheduled for the following dates:

July 2, 2001

July 16 - 19, 2001

July 23 -25, 2001

July 30 - August 3, 2001
August 6 - 14,2001 (vacation)
August 22, 2001

September 17 - 25, 2001

Also, should this Commission grant the requested extension of time to file rebuttal

testimonies, the complainant would request that he be granted the same extension.




Respectfully submitted,

Qﬁ AL

/ PATRICK F. NASH
167 West Main Street, Suite 904
Lexington, Kentucky 40507

(859) 254-3232

ATTORNEY FOR COMPLAINANT

CERTIFICATE OF SERVICE
I, the undersigned attorney, do hereby certify that at true and correct copy of the
foregoing pleading was served by mail on this /S day of None 2001 to:

Hon. Robert Rose

GRANT ROSE & PUMPHREY
51 South Main Street

Winchester, KY 40391
ATTORNEY FOR DEFENDANT

/Q%z_/e@

PATRICK F. NASH
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Mr. Thomas M. Dorman £ PuBLio
Executive Director ' gERV/cE
Kentucky Public Service Commission Sion

211 Sower Boulevard
P.O. Box 615
Frankfort, KY 40602-0615

Dear Mr. Dorman,

Clark Energy wishes to file an original and eight (8) copies of the verified direct testimonies of
Shannon Messer, Todd Peyton, and James Maynard in the matter of Dimitri Vaughn Taylor vs. Clark
Energy Cooperative, Inc., Case No. 1999-513.

Please contact me should you have any questions or need additional information.

Respectfully,

N o

Shannon D. Messer
System Engineer

Enclosure

2640 Iron Works Road * P.O. Box 748 ¢ Winchester, Kentucky 40392 ¢ Tel. (606) 744-4251 « 1-800-992-3269 ¢ Fax (606) 744-4218




COMMONWEALTH OF KENTUCKY #%Es
BEFORE THE PUBLIC SERVICE COMMISSION ézEﬁmQEI)
CASE NO. 99-513
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IN THE MATTER OF: COMMISES'?(‘)’{\?E
DIMITRI VAUGHN TAYLOR COMPLAINANT
vs. VERIFIED DIRECT TESTIMONY OF
JAMES MAYNARD

CLARK ENERGY COOPERATIVE, INC. DEFENDANT

* * * * * * * *

Came James Maynard, and appeared before the undersigned,
Notary Public for the State at Large of Kentucky, and after having
first been duly sworn, gave the following answers to questions

| written below:

1. What is your name?

ANSWER: James Maynard.

2. What is your occupation?

ANSWER: Foreman with Davis H. Elliott Company, Inc.

3. How long have you held that position?

ANSWER: I have been foreman with Davis H. Elliott
Company, Inc. for eight years.

4. How long have you been in this occupation?

ANSWER: I have worked in this area since 1978, or 22

years.

5. What positions have you held since 1978 with respect

to contracting work and providing electrical service?




ANSWER: I have been employed as a groundman, a lineman,
and now a foreman in the construction, installation, and retiring
of electrical lines.

6. What is the relationship between Davis H. Elliott
Company, Inc. and Clark Energy Cooperative, Inc.?

ANSWER: Davis H. Elliott is a contractor with Clark
Energy Cooperative.

7. What are the duties of Davis H. Elliott as a
contractor with Clark Energy?

ANSWER: Davis H. Elliott basically has a contract with
Clark Energy Cooperative to carry out certain jobs. Those jobs
include constructing lines for electrical service and removing
lines that are abandoned or not in use. Davis H. Elliott enters
into a contract to do whatever Clark Energy needs to be done and
they do the best to fulfill the terms of that contract as set out
by Clark Energy.

8. Do you remember the job involving removal of an
abandoned line of an area down by the river approximately two years
ago?

ANSWER: Yes.

9. Please tell me what you remember about that
particular job.

ANSWER: Davis H. Elliott was contacted by Clark Energy.
Todd Peyton, of Clark Energy, told us there was an abandoned line

that needed to be removed. Mr. Peyton stated that we need to




remove the line, cut down any poles that were left, remove all the
wire from the ground, and clean up the hardware that we could get.

10. How many employees were assigned from Davis H.
Elliott were assigned to that job?

ANSWER: Three employees plus myself.

11. How were you able to get to the site?

ANSWER: We were able to get to the first pole by truck.
That pole set at an edge of a field and was the last pole at the
edge of the field. .

12. What did you observe about the abandoned line when
you first arrived?

ANSWER: When we first arrived we could not see the pole
where the abandoned line reportedly started. Todd Peyton, who came
to the site with us had to point out the first pole.

13. How many poles were part of this abandoned line?

ANSWER: There were approximately five or six poles which
led to a campsite.

14. Please describe the condition of the route by which
the line traversed.

ANSWER: Starting where Todd left us at the first pole,
you could hot see any evidence of any right of way from that pole
down to the campsite. The condition of the route was that the area
was overgrown and there was no clear right of way. The crew would
remove the line from one pole and then would have to hunt for the
location of the next pole. There was no clear path identifying the

route of the line.




15. What were the condition of the electrical poles?

ANSWER: There were, to the best of my recollection,
three still standing and three poles laying on the ground. The
poles that were laying on the ground still had wires attached to
them that had been pulled to the ground.

16. How were you able to get to the other poles after
leaving the initial pole in the field?

ANSWER: There was no way to get a vehicle down to the
site so we had to walk to the remaining poles.

17. How 1long, approximately, did it take for you to
determine the location of the next pole after finishing with the
pole you were working on?

ANSWER: The crew would have to spend approximately ten
to fifteen minutes to determine the location of the next pole
because of the dense growth that had surrounded the area. In fact,
the growth was so bad that in one area the tree had grown around
the conductor approximately thirty to thirty-five feet above the
ground.

18. What was the condition of the poles that were still
standing and still had line attached to them?

ANSWER: The poles that were standing were not in good
shape and were held up by trees.

19. What did you do to those particular poles?

ANSWER: We were told to cut down the poles that were
still standing and because of the dense growth around them, we were

forced to cut the poles in four foot sections, tie a rope around
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the cut off section, and pull that section of the pole out so we
could make additional cuts.

20. What items did you remove from the area after
cutting down the remaining poles?

ANSWER: We would arrive at a pole and we would remove
the wire, then we would cut the wire into sections that were small
enough to roll up and carry out. Men then would pick up a section
of wire and carry it back up the cliff to the truck. We removed
approximately 1,000 to 1,500 feet of line which we could cut out
but still left approximately 500 to 1,000 feet of line because we
were unable to get it out of the trees. We removed the biggest
part of the line, however. We also removed the insulators and
hardware from the poles. In addition, we removed one transformer
from the area. That transformer was unusable as it had been
outdated and those type of transformers had been retired and
replaced by Clark Energy. The poles that were cut down were left.

21. Approximately how long did it take to remove the
line?

ANSWER : It took three men approximately ten hours to
clean up this area. I was there about one-half of the time.

22. Upon arrival, what was the condition of the
electrical wire?

ANSWER: The wire was sometimes attached to the pole,
hung in the trees, and periodically there were gaps where there was
no line at all. That could have been from where the line was

pulled away.
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23. What would have had to have been done to make that
line serviceable?

ANSWER: Well, first all the poles would have had to been
cut down and new poles reset. In order to reset the poles you
would have had to cut out the brush using chain saws. You would
have had to carry the poles in by hand and set them by hand as
there was no way to get a vehicle or a machine in to assist in
setting those poles. Then you would have had to determine the
amount of wire you need and pull the wire by hand. The normal
procedure is to have the wire pulled by machine because with that
distance of line, you could not pull the line safely.

24. What was the condition of the terrain along which
the line had been run?

ANSWER: The area was unlevel and contained rock cliffs
and steep hills. There were places where the grade was so steep
that you had to pull yourself up the cliff. In addition, the area
was so overgrown that you could not walk in a straight line but
would have to detour around, basically find the path of 1least
resistance.

25. 1In your opinion, having worked in this industry for
22 years, what steps could have been taken to make this 1line
serviceable?

ANSWER: There is no way you could have repaired this
line to make it serviceable. In order for it to work you would

have to install all new line.
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26. In your opinion, having worked 22 years in this
industry, was the line, as it existed, serviceable?

ANSWER: No.

27. Given the condition of the area at the time you
removed the abandoned line, how would a new line be installed?

ANSWER: You couldn't have safely installed a new line
given those conditions. Even if you cut the brush and right of way
and cleared an area to run the new line, there was no access by
vehicles and to require men to go down there to manually reset the
poles and pull the line could not be done safély.

WHEREUPON, the verified statement of James Maynard was

CS%%ES MAYNAR%%EE

concluded.

STATE OF KENTUCKY)
)
COUNTY OF CLARK )

Subscribed and sworn to before me by JAMES MAYNARD, on

this jéziL day of June, 2001.
- My commission expires:Q/QM,Q 154 Q\OOJ‘

Wawa, Q. Wrakano

NOTARY PUBLIC




o o
COMMONWEALTH OF KENTUCKY HE@EB VED

BEFORE THE PUBLIC SERVICE COMMISSION JUN 1 2 wur
CASE NO. 99-513

PUBLIC SERVICE
COMMISSION
IN THE MATTER OF:
DIMITRI VAUGHN TAYLOR COMPLAINANT
vs. ' VERIFIED DIRECT TESTIMONY
OF SHANNON MESSER
CLARK ENERGY COOPERATIVE, INC. DEFENDANT

Came Shannon Messer, and appeared before the undersigned,
Notary Public for the State at Large of Kentucky, and after having
first been duly sworn, gave the following answers to questions
written below: |

1. What is your name?

ANSWER: Shannon Messer.

2. What is your occupation?

ANSWER: I am the system engineer for Clark Energy
Cooperative, Inc.

3. How long have you held that position?

ANSWER: I have been the system engineer for Clark Energy
Cooperative for 14 years.

4. In the capacity of system engineer, what are your
duties?

ANSWER: I manage the engineering group or division of

Clark Energy Cooperative, Inc. That group has a number of jobs and




® ®
responsibilities including but not limited to the construction of
electric lines including the installation of poles, running of
conductor, and hooking up of service. That group is also
responsible for removing and retiring old, damaged, or abandoned
lines.

5. What is your first recollection regarding Dimitri
Vaughn Taylor's request for service?

ANSWER: It was first brought to my attention that a
membership had been filled out by Mr. Taylor and he wanted to
determine if he could get service to his property. What struck me
as strange was the fact that Mr. Taylor wanted to show the property
by taking a representative of Clark Energy to the site by boat and
claimed that the only access was by boat. Since it was such an
unusual request, I may remember it quite clearly.

6. What was your next contact or conversation regarding
Mr. Taylor's property?

ANSWER: On June 9, 1997, Todd Peyton from Clark Energy's
engineering group finally met with Mr. Taylor at the site. When
Mr. Peyton returned we discussed this case. The information that
was provided to the engineering department was that Mr. Taylor was
planning on building a road across the neighbor'é property, since
no access was available other than by boat, thus providing access
to a campsite where he intended to build a cabin. There was to be
a future meeting with Mr. Peyton and Mr. Taylor about constructing
a new line to the site after a road had been built by Mr. Taylor

across a neighbor's property and into the campsite area.
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7. When was the next contact you had with Mr. Taylor?

ANSWER: Our records indicate that a meeting was still
pending on July 2, 1997 with Mr. Taylor and his neighbors to
discuss and finalize his plans for a road along their property and
then to discuss with Clark Energy its plans to construct a power
line along the access road. Apparently, negotiations between Mr.
Taylor and his neighbor for a road access broke down after July 2,
1997 and another call was received from Mr. Taylor on September 27,
1999. Dﬁring that conversation, I spoke with Mr. Taylor about the
status of the road. Mr. Taylor requested Clark Energy use the
poles from the abandoned power line to provide service to his
campsite. I informed Mr. Taylor that Clark Energy required
reasonable access to the campsite for trucks and its equipment that
would be necessary for the construction, operations, and subsequent
maintenance of the power line. I explained that Clark Energy would
have no problem constructing the power line across the contemplated
road access with suitable utility easement but that Clark Energy
would not construct the road itself that Mr. Taylor could
subsequently use for his access to the property.

8. What additional contact did you have with Mr.
Taylor?

ANSWER: I last spoke with Mr. Taylor sometime during
October of 1999. The subject of the conversation centered around
the fact that there existed no access to the property other than by
boat and that Clark Energy would have to have reasonable access to

the campsite before it could construct the power line to the
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property. During that conversation, Mr. Taylor informed me of his
plans to airlift building materials for the residence or possibly
airlifting a mobile home to the campsite. I also received
telephone calls from Mr. Taylor's father who basically reiterated
and confirmed Mr. Taylor's statements and position. I explained
that the proper building permits from local planning and zoning
authorities would have to be acquired.as well as satisfying health
department regulations before any service could‘be provided.

9. What were the next steps that you took with respect
to Mr. Taylor's request?

ANSWER: After having these telephone conversations with
Mr. Taylor and his father in October of 1999, I traveled to what
appeared to be the remains of a power line constructed to Mr.
Tayior's property. From my observations and Todd Peyton's report,
it appeared that nature had reclaimed all of the original power
line right of way except for approximately 850 feet of an old power
line that was accessible by an open field. A visual inspection of
the area where the line went in to Mr. Taylor's property showed no
indication that an old power line existed as there were no poles or
conductor readily visible from the edge of the field. In fact,
there was no conductor that was attached to the poles where the
line would enter into the woods.

10. What did you determine as a result of your
observation of the area?

ANSWER: After looking at the area and the condition of

the abandoned line and given the fact that there were no visible




signsvof any existing conductor, I determined that the existing
pole could not be used for electric service. Also, given the
nature of the terrain and reports by Mr. Peyton of the unlevel
condition of the property, I determined that there was no access
available for trucks and .equipment and service could not be
provided until reasonable access could be provided.

11. What other decisions or determinations did you make
as a result of that visit?

ANSWER: I also determined that any power line which may
have existed at one time had been reclaimed by nature and that any
materials, conductor, lines, poles, or other equipment which may
remain in the area would represent a potential hazard to hikers and
rock climbers. Because of the steep incline of the property and
dense growth and wooded area, Clark Energy contracted with its
contractor to, by hand, remove all remaining rehnants and remains
of the old line.

12. What other conversations or contact did you have
with Mr. Taylof?

ANSWER: I recall no other conversation with Mr. Taylor
from that point on until we received notice of his complaint with
the Public Service Commission.

13. Did you later have any conversations with Mr. Rose,
attorney for Clark Energy, regarding constructing an electric line
extension to the property?

ANSWER: Yes. Mr. Rose was responding to a request from

Patrick Nash, counsel for the complainant. I received a call from




Mr. Rose requesting information regarding what it would cost to
extend the electric service to Mr. Taylor's proposed residence. I
determined the distance was approximately 4,125 feet but that was
only an estimate pending an actual survey of a line route that
would have to be determined before the line extension could be
constructed. I then provided Mr. Rose with information regarding
the breakdown of costs for both residences and non-residences and
confirmed those in a memorandum. Subsequent to that conversation
with Mr. Rose, he contacted me back and requested a more detailed
explanation regarding the extension cost. I briefly described the
location of Mr. Taylor's property and the adjoining property
owners, and summarized the course of events that had transpired
from the time Mr. Taylor first filled out the membership
application to his filing of the complaint with the Public Service
Commission. I discussed the estimated distance to Mr. Taylor's
proposed residence and set out the line extension cost. In that
conversation, I explained to Mr. Rose that no road construction
costs would be included nor did it include any condemnation costs
that may be required in the event it was necessary to procure
easements.

14. Why is it your position that reasonable access is
necessary before Clark Energy can construct and install a line
extension to service Mr. Taylor's property?

ANSWER: Clark Energy requires reasonable access which we
define as the ability to transport and position personnel,

materials, and equipment including the various trucks needed to




construct, operate, and maintain a power line before a line
extension will be constructed. Another reason is to provide access
to thé_service for meter reading. One of the reasons for that is
that Clark Energy cannot unnecessarily expose its employees to
hazardous conditions or have them engage in conduct which would put
them in an unsafe environment. Reasonable access allows for Clark
Energy to safely and routinely construct and maintain the
operations of a power line. The Public Service Commission's own
regulations allow a utility to refuse service when a customer
refuses or neglects to provide access to their premises for the
installation, operation, and maintenance of utility facilities and
meter reading. Boat access alone or access only by foot across a
neighbor's property is not, in Clark Energy's opinion, reasonable
access.

WHEREUPON, the verified direct testimony of Shannon

Messer was concluded. //jizéizfﬂn_—i éi)

SHANNON MESSER

STATE OF KENTUCKY)
)
COUNTY OF CLARK )

Subscribed and sworn to before me by SHANNON MESSER, on

Pt

He
this JZ '~ day of June, 2001.

My Commission expires: /7-/gt(>2L

NOT PUBLIC
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DIMITRI VAUGHN TAYLOR COMPLAINANT
vs. VERIFIED DIRECT TESTIMONY
OF TODD PEYTON
CLARK ENERGY COOPERATIVE, INC. DEFENDANT

Came Todd Peyton, and appeared before the undersigned,
Notary Public for the State At Large of Kentucky, and having first
been duly sworn, gave the following answers to questions written
below:

1. What is your name?

ANSWER: Todd Peyton.

2. What is your occupation?

ANSWER: Lead engineering technician with Clark Energy
Cooperative, Inc. |

3. How long have you held that position?

ANSWER: I have held that position for the last one and
one-half years.

4. Prior to being lead engineering technician, what was
your position with Clark Energy?

ANSWER: I was an engineering technician for 12 years

prior to being named as lead engineering technician.




5. In your capacity as lead engineering technician,
what are your duties?

ANSWER: As lead engineering technician, I am responsible
for the supervision of a contracted construction crew that Clark
Energy Cooperative, Inc. retains to perform line construction,
maintenance, and retirement of lines. Part of my duties include
the construction of new lines, maintenance of existing lines, and
supervision of the retirement of abandoned or old lines.

6. When did you first become aware of Dimitri Vaughn
Taylor's request?

ANSWER: There was an official request and membership
application filled out by Taylor. It apparently was taken over the
phone and it appears he came in the same.day and filled out the
membership application.

7. What did you do in response to the application?

ANSWER: As a result of the application being filled out,
the standard procedure is that an appointment is made by field
engineering personnel to review the site to determine what is
necessary to provide electricity to the requested site and if said
site is in an area where Clark Energy can gain access to the
property. In this particular instance, the arrangements were
originally set up to meet Mr. Taylor at the Boonesboro Boat Dock
and I was advised that we would be traveling to the location by
boat, the only access. The meeting site subsequently changed and

we met not at the boat dock but at Judy Ray's store.




8. What happened when you arrived at the store and
first met with Mr. Taylor?

ANSWER: When I arrived, we exchanged greetings and then
Mr. Taylor got in my truck and we drove to the nearest land access
which happened to be the property of Mitchell Sidwell. Mr.
Sidwell's property is located at the end of Sidwell Lane in Clark
County. When we arrived, Sidwell was feeding livestock.

9. What did you do next?

ANSWER: We pulled up, both of us got out, and Mr. Taylor
approached Mr. Sidwell and asked Mr. Sidwell if we could drive
through his field to get closer to the campsite before having to
park the truck and walk over the bluff down to the river. Mr.
Sidwell responded that he would rather not because the fields were
wet and was concerned about the effect that driving the truck over
the land would have on the fields.

10. Did you go to Mr. Taylor's site on that day?

ANSWER: No.

11. What did you do then?

ANSWER: Mr. Taylor and myself discussed what was going
to happen and Mr. Taylor expressed that it was his intent to build
a road to the site, however, he had not worked out the specific
routing. At that time, Mr. Taylor acknowledged that the line was
not in good shape and in fact admitted that he knew several poles
were down.

12. Was that a common understanding in the area

concerning the condition of the line?




ANSWER: It is my understanding that both the landowners,
Mr. Sidwell and his neighbor, were aware that the line had been
abandoned many years ago and that there was no service to that
area.

13. What was your impression after meeting with Mr.
Taylor?

ANSWER: When I left, Mr. Taylor knew that he needed to
start construction on the site before service could be hooked up.
He also knew that prior to any service being connected, he had to
provide reasonable access to the campsite for Clark Energy. In
fact, Mr. Taylor stated he was in negotiations with Mr. Sidwell to
acquire an access easement across Mr. Sidwell's property to the
campsite. When we left, a future meeting was contemplated so that
Clark Energy could check on the progress made by Mr. Taylor to
determine if the easement was given by Mr. Sidwell and if
reasonable access could be provided to the site.

14. How many additional times did you meet with Mr.
Taylor?

ANSWER: I only met with Mr. Taylor that one time.

15. Whenvwas the next time that you visited the site?

ANSWER: The next time I visited was in October of 1999.

l6. What was your reason for going to the area on the
second occasion?

ANSWER : I was instructed by Shannon Messer, my
supervisor, to go look at the 1line and generally assess its

condition. I ended up going with Mr. Messer to the site and we

4




gained access through the neighbor's property. We traveled to a
point where the Clark Energy line ended and where the old,
abandoned, unserviceable line originated. The area where we
initially stopped was where the last pole with available power
provided electric service to a customer. That same pole was the
same point where a primary conductor had been disconnected and
which, at one time, led to the abandoned line to the campsite.
From that pole, the conductor ran approximately 850 feet to another
pole at the edge of the customer's field. From that pole, there
was no line continuing into the trees and down to Mr. Taylor's
campsite.

17. What did you do after observing this line across the
field?

ANSWER: A I then climbed over the fence and went into the
wooded area. I looked into the wooded growth but could not
initially see any evidence of any line. After searching a few
minutes, I found two broken poles on the ground and a third broken
pole that was badly leaning.

18. Did you have any information concerning notice of
any other poles in the area?

ANSWER: I looked at the service map which showed no
indication of any poles or any line continuing from where our last
customer was being serviced.

19. What decisions were made at that time?

ANSWER: = At that time, the decision was made to retire

any remaining remnants of the old line.




20. Why was this decision made?

ANSWER: The line appeared to stop at the last customer's
structure. There was approximately 850 feet of conductor that went
to a pole at the edge of the customer's field but from that point
on there was no overhead line. There was also no evidence of any
right of way easement or clearing from that point on. After you
cross the fence at the edge of this field, you start descending
with the bluff leading down to the river.

21. What did you do next?

ANSWER: After returning from the site, I contacted Davis
H. Elliott, a contractor for Clark Energy Cooperative, and advised
them we needed assistance in retiring an abandoned line.

22. What did you do after contacting Davis H. Elliott?

ANSWER: I met a Davis H. Elliott crew and took them to
the site. I showed the Davis H. Elliott crew, who was being
supervised by James Maynard, the area that needed to be retired and
showed them the pole as it led into the woods and down the bluff.
I then left Davis H. Elliott to complete the work we requested.

23. Did you visit the site on any other occasion?

ANSWER: Yes. I visited the site to inspect and verify
that the crew had completed its work and to take digital
photographs of the area in response to a complaint filed by Mr.
Taylor to the Kentucky Division of Water.

24. What did you observe on this visit?

ANSWER: There was still conductor tangled in the trees

and interwoven in the branches of the growth and the line was still




in the air. There were no other obvious means of support for the

line other than the tree limbs.

WHEREUPON, the verified direct testimony of Todd Peyton

was concluded.

Josd D

TODD' PEYTON <7

STATE OF KENTUCKY)
) 8S
COUNTY OF CLARK )

Subscribed and sworn before me by TODD PEYTON, on this

| Z day of June, 2001.

My Commission expires: '7- /?«02

D AG

NOT. PUBLIC
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COMMONWEALTH OF KENTUCKY JUN 1% 2001
BEFORE THE PUBLIC SERVICE COMMISSION PUBLIC SERVICE
COMMISSION
IN THE MATTER OF:
DIMITRI VAUGHN TAYLOR, COMPLAINANT,
V. CASE NO. 99-513
CLARK ENERGY COOPERATIVE, INC,, DEFENDANT.

COMPLAINANT’S ANSWERS TO
DEFENDANT’S INTERROGATORIES AND
REQUEST FOR PRODUCTION OF DOCUMENTS

Comes the complainant Dimitri Vaughn Taylor and for his answers to defendant’s

interrogatories and request for production of documents states as follows:
INTERROGATORIES

1. Identify all individuals, including names and addresses, other than Mr. Taylor
who observed the poles were in good repair complete with electrical wires and all other
equipment necessary for electrical service prior to Mr. Taylor formally applying for electrical
service.

ANSWER:  Other than Mr. Taylor himself, Mr. Taylor is aware of at least two
individuals who observed the wires and poles prior to the time that Mr. Taylor formally applied
for electrical services. These two individuals would be John D. Walker of Inez, Kentucky and
Steve Slonaker, 875 Beach Road, Lexington, Kentucky, whose testimony has been filed of
record.

2, Please identify, by name, .the representative of Clark Energy Cooperative, Inc.
who Mr. Taylor and his wife, Ann Taylor, spoke with in their March, 1997 visit to Clark Energy
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Cooperative in Winchester, Kentucky and the substance of the conversation.

ANSWER:  Ann Taylor did not speak with any of the representatives on this occasion.
Vaughn Taylor does not know the names of the individuals that he spoke with on this occasion,
however descriptions of these individuals are provided in his testimony filed of record. The
substance of that conversation is described in the testimony filed of record.

3. Please identify, by name, the representative of Clark Energy Cooperative, Inc.,
who informed Mr. Taylor that providing electrical service to the home site would be “no
problem” and a summary of the conversation.

ANSWER:  The individuals who made this statement, as best as they can be identified,
are described in Mr. Taylor’s testimony filed of record as is the substance of this conversation.

4, Please state why the complainant did not immediately apply for electrical service,
if, in fact, the poles, lines, and electrical wires were in good condition.

ANSWER:  Mr. Taylor did immediately apply for electrical services, just days after
taking a deed to the property. Additionally, Mr. Taylor inquired about electrical service and
received assurances that such services would be provided long before even obtaining a deed to
the property.

5. Please identify, by name, the individual or individuals (identified by Mr. Taylor
as Clark Energy cooperative representatives) who Mr. Taylor spoke with on May 28, 1997 and
the substance of the conversation.

ANSWER: These individuals, as best as they can be described, are described in Mr.
Taylor’s sworn testimony filed of record as is the substance of this conversations.

6. Please identify, by name, the Clark Energy Cooperative, Inc. representative who

allegedly drew Mr. Taylor a diagram of the equipment he needed to purchase for temporary
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electrical service.

ANSWER:  See answer to number 5.

7. Please identify, by name, address, and telephone number, all adjourning property
owners and identify which of the adjoining property owners has ever granted Mr. Taylor an
access agreement or utility easement to or for the benefit of Mr. Taylor for the installation of
electrical poles by Clark Energy cooperative, Inc.

ANSWER: To the best of Mr. Taylor’s knowledge, the adjourning property owners
are: (1) Mitchell Sidwell, 995 Sidwell Lane, Lexington, Kentucky 40509; (2) Pat Shelly, street
address unknown, Lexington, Kentucky 40509; (3) Michael Hanley, Munchs Corner Lane,
Lexington, Kentucky 40509. None of these adjourning property owners have ever formally (that
is by written instrument) granted Mr. Taylor an access agreement or utility easement to or for the
benefit of Mr. Taylor for the installation of electrical poles by Clark Energy Cooperative, Inc.
However, Clark Energy Cooperative’s “Application for Membership and/or for Electrical
Services” requires any person receiving electrical service (including, presumably, Mr. Taylor’s
neighbors) to provide to Clark RECC “a perpetual easement and right and privilege of free
access, over, across and through the land and premises of the undersigned/applicant to erect,
construct, install, place, locate and build, and thereafter use, operate, inspect, repair, maintain,
service, replace and move its electrical distribution system, new or existing lines of any type,
wires, poles, anchors, or other appurtenant parts thereof”.

8. Please identify, by name, address, and telephone number, all adjourning property
owners who have ever given Mr. Taylor permission, either oral or written, to cross their property

to gain access to his property.




ANSWER: Informal oral agreements exists and/or have existed between Mr. Taylor
and Mitchell Sidwell, Michael Hanley and Pat Shelly.

9. Please state whether Mr. Taylor has ever discussed with or requested from the
adjoining property owners plans for acquiring an easement to build a road to gain access to his
riverfront property.

ANSWER:  Mr. Taylor has never discussed building a road with any of the adjourning
property owners.

10.  Please identify, by name, Clark Energy Cooperative, Inc. representatives who Mr.
Taylor spoke to in June, 1997, and who Mr. Taylor states informed Mr. Taylor he must obtain
various permits before electrical service could be supplied and the nature and substance of the
conversation.

ANSWER:  See answer to number 5.

11.  Please identify, by name, the representative of Clark Energy Cooperative, Inc.
who Mr. Taylor called and who allegedly informed Mr. Taylor that Clark Energy did “in fact
déstroy and remove the electrical equipment because they plan to run electricity to his home site
from a different direction™?

ANSWER:  See answer to number 5.

12.  Please identify, by name, the representative of Clark Energy Cooperative, Inc.,
who has reportedly asserted that Clark Energy Cooperative, Inc. possessed a right of way, access
agreement, or utility easement to Mr. Taylor’s property.

ANSWER:  See answer to number 5. Additionally, such right-of-way, access, and
utility easement is provided for in Clark RECC’s “Application for Membership and/or for
Electrical Services” which is attache as Exhibit A to Mr. Taylor’s “Statement and Memorandum
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as Required by Order Dated 3/28/01". In addition, a right-of-way is indicated and described as
“ok” in Clark RECC’s paperwork attached as Exhibit C to that same document.

13.  Please describe, in detail, how Mr. Taylor accesses the subject property.

ANSWER:  Mr. Taylor most routinely accesses property by boat via the Kentucky
River. Sometimes, Mr. Taylor gains access to his property over land. When access is gained
over land, Mr. Taylor drives to Sidwell Lane and parks his vehicle. He then crosses over the
property of certain adjacent land owners as described above.

14.  Please describe, in detail, by which rout Mr. Taylor proposes Clark Energy’s
trucks, needed for initial power line construction, subsequent operation and maintenance, and
meter reading will have access to the subject property. In describing the route Clark Energy is to
follow, please provide directions and distances.

ANSWER:  Mr. Taylor denies that truck access is necessary for electrical service since
such service was apparently provided in the past. Mr. Taylor is not involved in the business of
providing electrical services and thus is not qualified to dictate which route is the best for Clark
RECC to provide electfical service. Based on his observations, however, Mr. Taylor believes
that electrical service could easily be provided over the formerly existing path traveled by Clark
RECC’s power lines and poles. There is in existence an old road approximately parallel to the
path where the poles and wires formerly existed. By Mr. Taylor’s observation, this road, with a
relatively minimal amount of clearing work, could be reclaimed and reused and provide truck
access.

15.  Please describe the condition of the original alleged right of way when Mr. Taylor

purchased the property.




ANSWER: Please see all sworn testimonies of Mr. Taylor and his witnesses that have
been filed of record.

REQUEST FOR PRODUCTION OF DOCUMENTS

1. Provide an original reproduction of the photographs taken by or on behalf of Mr.
Taylor which show the utility poles and tags which were located on the electrical poles which
Mr. Taylor alleges were previously used for electrical service to the property.

RESPONSE: These photos are attached as exhibits to the sworn testimonies filed of
record.

2. Please provide any written agreements between Mr. Taylor and any of his
adjourning property owners which evidence an access agreement or easement which would
permit Clark Energy to construct and install utility poles to the property.

RESPONSE: No such written agreements have been entered into by Mr. Taylor,
however, Clark RECC’s “Application for Membership and/or for Electrical Services” provides
such access and easement.

3. Please provide all photographs taken by Mr. Taylor regarding the condition of the
site and power lines allegedly abandoned in place by Clark Energy many years ago and indicate
the date on which said photographs were taken.

RESPONSE: Mr. Taylor denies any abandonment. All photographs have been attached
to the sworn testimonies filed of record and/or otherwise filed of record. In regards to when and

how these photographs were taken, please refer to the sworn testimonies filed of record.




CERTIFICATE OF SERVICE
I, the undersigned attorney, do hereby certify that at true and correct copy of the
foregoing pleading was served by mail on this [__Z._ day of ;]u% , 2001 to:

Hon. Robert Rose

GRANT ROSE & PUMPHREY
51 South Main Street

Winchester, KY 40391
ATTORNEY FOR DEFENDANT

/QM%_.__

/ PATRICK F. NASH




Respectfully submitted,

GApz 26—

~ PATRICK F. NASH

7 West Main Street, Suite 904
Lexington, Kentucky 40507
(859) 254-3232

ATTORNEY FOR COMPLAINANT

VERIFICATION

I have read the foregoing responses and the answers it contains are true and correct to the

best of my knowledge and belief. //
DIVITR w@ﬁI—/MYLOR

STATE OF KENTUCKY
COUNTY OF FAYETTE

The above Answers to Defendant’s Interrogatories and Request for Production for
Documents was subscribed, sworn to and acknowledged before me, the undersigned authority by

Dimitri Vaughn Taylor on this the xa‘\"\day of Q;. Al 2001.

My Commission Expires: &S § 2\ \Q = .

NOTARY PUBLIC
State-at-Large, Kentucky
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BEFORE THE PUBLIC SERVICE COMMISSION 2
PUBLIC SERV
COE\/H\AISSIO([S']>E
IN THE MATTER OF:

DIMITRI VAUGHN TAYLOR, COMPLAINANT,
V. CASE NO. 99-513
CLARK ENERGY COOPERATIVE, INC., DEFENDANT.

NOTICE OF FILING

Comes the complainant, Dimitri Vaughn Taylor, and files herewith the direct testimony
of his witnesses which are: Dimitri Vaughn Taylor; Cheri Kirkwood, Grover Taylor, Steven

Slonaker, Donald Brent Myers, and Roger Tuttle. These direct testimonies are filed with

exhibits attached.
Respectfully submitted,
/ PATRICK F. NASH

167 West Main Street, Suite 904
Lexington, Kentucky 40507
(859) 254-3232

ATTORNEY FOR COMPLAINANT




CERTIFICATE OF SERVICE
I, the undersigned attorney, do hereby certify that at true and correct copy of the
foregoing pleading was served by mail on this /Z day of (ua_ __, 2001 to:

Hon. Robert L. Rose

Hon. Brian N. Thomas

GRANT ROSE & PUMPHREY

51 South Main Street

Winchester, KY 40391
ATTORNEYS FOR DEFENDANT

T Jom ol

/ PATRICK F. NASH
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COOPERATIVE

A Touchstone Energy™ Partner m

May 29, 2001

RECEIVED

Mr. Thomas M. Dorman
Executive Director MAY 2 9 2001
Kentucky Public Service Commission

211 Sower Boulevard %'ssﬁsﬁ(\g?
P.O. Box 615

Frankfort, KY 40602-0615

Dear Mr. Dorman,

Clark Energy wishes to file an original and eight (8) copies of the defendant's interrogatories and
request for production of documents to the complainant in the matter of Dimitri Vaughn Taylor vs. Clark
Energy Cooperative, Inc., Case No. 1999-513.

Please contact me should you have any questions or need additional information.

Respectfully,

N0 _gm_

Shannon D. Messer
System Engineer

Enclosure

2640 Iron Works Road ¢ P.O. Box 748  Winchester, Kentucky 40392 ¢ Tel. (606) 744-4251 * 1-800-992-3269 * Fax (606) 744-4218




COMMONWEALTH OF KENTUCKY RE@E@VE

BEFORE THE PUBLIC SERVICE COMMISSION MAY 2 9 2001
CASE NO. 99-513

PUBLIC SERvVICE
COMMISSION
IN THE MATTER OF:
DIMITRI VAUGHN TAYLOR COMPLAINANT
vs. DEFENDANT'S INTERROGATORIES AND
REQUEST FOR PRODUCTION OF DOCUMENTS
CLARK ENERGY COOPERATIVE, INC. DEFENDANT

* * * * * * * *

Comes now the defendént, Clark Energy Cooperative, Inc.,
by and through counsel, and pursuant to the Order of the Public
Service Commission dated May 15, 2001, respectfully submits the
following submits the following Interrogatories and Request for
Production of Documents. These discovery requests are .to be
answered within ten (10) days of service pursuant to the
Commission's Order.

INTERROGATORIES

1. Identify all individuals, including names and
addresses, other than Mr. Taylor who observed the poles were in
good repair complete with electrical wires and all other equipment |
necessary for electrical service prior to Mr. Taylor formally
applying for electrical service.

2. Please identify, by name, the representative of

Clark Energy Cooperative, Inc. who Mr. Taylor and his wife, Ann

Taylor, spoke with in their March, 1997 visit to Clark Energy




Cooperative in Winchester, Kentucky and the substance of the

conversation.
3. Please identify, by name, the representative of
Clark Energy Cooperative, Inc., who informed Mr. Taylor that

providing electrical service to the home site would be "no problem"
and a summary of the conversation.

4. Please state why the complainant did not immediately
apply for electrical service if, in fact, the poles, lines, and
electrical wires were in good condition.

5. Please identify, by name, the individual or
individuals (identified by Mr. Taylor as Clark Energy Cooperative
representatives) who Mr. Taylor spoke with on May 28, 1997 and the
substance of the conversation.

6. Please identify, by name, the Clark Energy
Cooperative, Inc. representative who allegedly drew Mr. Taylor a
diagram of the equipment he needed to purchase for temporary
electrical service.

7. Please identify, by name, address, and telephone
number, all adjoining property owners and identify which of the
adjoining property owners has ever granted Mr. Taylor an access
agreement or utility easement to or for the benefit of Mr. Taylor
for the installation of electrical polesl by Clark Energy
Cooperative, Inc.

8. Please identify, by name, address, and telephone

number, all adjoining property owners who have ever given Mr.




Taylor permission, either oral or written, to cross their property
to gain access to his property.

9. Please state whether Mr. Taylor has ever discussed
with or requested from the adjoining property owners plans for
acquiring an easement to build a road to gain access to his
riverfront property.

10. Please identify, by name, Clark Energy Cooperative,
Inc. representatives who Mr. Taylor spoke to in June, 1997, and who
Mr. Taylor states informed Mr. Taylor he must obtain wvarious
permits before electrical service could be supplied and the nature
and substance of the conversation.

11. Please identify, by name, the representative of
Clark Energy Cooperative, Inc. who Mr. Taylor called and who
allegedly informed Mr. Taylor that Clark Energy did "in fact
destroy and remove the electrical equipment because they plan to
run electricity to his home site from a different direction"?

12. Please identify, by name, the representative of
Clark Energy Cooperative, Inc., who has reportedly asserted that
Clark Energy Cooperative, Inc., possessed a right of way, access
agreement, or utility easement to Mr. Taylor's property.

13. Please describe, in detail, how Mr. Taylor accesses
the subject property.

14. Please describe, in detail, by which route Mr.
Taylor proposes that Clark Energy's trucks, needed for initial
power line construction, subsequent operation and maintenance, and

meter reading will have access to the subject property. In




describing the route Clark Energy is to follow, please provide
directions and.distances.

15. Please describe the condition of the original
alleged right of way when Mr. Taylor purchased the property.

REQUEST FOR PRODUCTION OF DOCUMENTS

1. Provide an original reproduction of the photographs
taken by or on behalf of Mr. Taylor which show the utility poles
and tags which were located on the electrical poles which Mr.
Taylor alleges were previously used for electrical service to the
property.

2. Please provide any written agreements between Mr.
Taylor and any of his adjoining property owners which evidence an
access agreement or easement which would permit Clark Energy to
construct and install utility poles to the property.

3. Please provide all photographs taken by Mr. Taylor
regarding the condition of the site and power lines allegedly
abandoned in plaée by Clark Energy many years ago and indicate the»
date on which said photographs were taken.

Respectfully submitted,

GRANT, ROSE & PUMPHREY
51 South Main Street

Winchester, Kentucky 40391
Telephone: B

Brian N. Thomas

ATTORNEYS FOR DEFENDANT




CERTIFICATE OF SERVICE

This is to certify that the foregoing Defendant's
Interrogatories and Request for Production of Documents has been
served by mailing a true and correct copy of same to Patrick F.

Nash, 112 North Upper Street, Lexington, Kentucky 40507, on this

<
A day of May, 2001. M
;gf-

Of Covnsel for“Defendant




COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
211 SOWER BOULEVARD
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

May 15, 2001

To: All parties of record
RE: Case No. 1999-513

We enclose one attested copy of the Commission’s Order in

the above case.

Sincerely,

Stephanie Bell
Secretary of the Commission

SR/sa
Enclosure




Overt L. Carroll

President & CEO

Clark Energy Cooperative, Inc.
P. 0. Box 748

2640 Ironworks Road
Winchester, KY 40392 0748

Dimitri Vaughn Taylor
P. O. Box 4242

1220 Enterprise Drive
Winchester, KY 40391

Honorable Patrick F. Nash
Counsel for Dimitri Taylorxr
112 North Upper Street
Lexington, KY 40507

Honorable Robert L. Rose
Attorney for Clark Energy
Grant, Rose & Pumphrey

51 South Main Street
Winchester, KY 40391
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:
DIMITRI VAUGHN TAYLOR
COMPLAINANT
CASE NO. 99-513

V.

CLARK ENERGY COOPERATIVE, INC.

Nt N st s vt v et s s’

DEFENDANT
ORDER

On March 28, 2001, the Commission issued an Order in this matter ordering that,
if no answer from Complainant were received within 30 days of issuance of said Order,
the matter Would be dismissed. Within 30 days of issuance of the Order, Complainant
responded. Upon the motion of Complainant and good éause having been shown, the
Commiééion finds that a new procedural Order shou_ld be entered in this case.

ITIS _THEREFORE ORDERED that: |

1. A formal hearing in this matter is scheduled for June 26, 2001 at 9:00
~am, Eastern Daylight Time, in Hearing Room 1 of the Commission's offices at 211
Sower Boulevard, Frankfort, Kentucky, and shall continue until completed.

2. On or béfore May 29, 2001, each party may serve upon any other party
additional requests for production of documents and written interro_gatories to be

answered by the party served within 10 days of service.




{

3. On or before June 12, 2001, each party shall file with the Commission in
verified form additional direct testimony of any witness that it expects to call at the
formal hearing.

4. On or before June 19, 2001, each party shall file with the Commission in
verified form testimony of any rebuttal witness that it expects to call at the formal
hearing.

5. All provisions of previous Commission Orders that do not conflict with this
Order remain in effect.

Dbne at Frankfbrt, Kentucky; this 15th day of'May, .2001.

| By the Commission

ATTEST:

Cowsn TR —

Executive Director




 PATRICK F. NASH
ATTORN EY'AT'LAW .

167 WEST MAIN STREET, SUITE 904 ' , : o v o ' : ' (859) 254-3232
LEXINGTON, KENTUCKY 40507 : SR | FAX: (859) 225-4746

RECEIvVED

. APR
April 27, 2001 R30 2001
| o PUBLic g -
Kentucky Public Service Commission ‘
211 Sower Blvd. '
.P O Box 615
Frankfort, KY 40602
RE: Taylor v. Clark Energy Cooperative - - Cj <7/ 6 )\5

. Dear Sir or Madam:

Pursuant to my telephone coﬁveréation with your office today, please find an original and
10 copies of our Statement and Memorandum As Required by Order Dated 3/28/01. '

X you have any questions or need anything additional, please call my office.

Sincerely, - .
TR B3 N\e0
~ Patrick F. N?Sh,“‘a"‘i«)

PFN/clw

Enclosures
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COMMONWEALTH OF KENTUCKY APR 3 0 2001
BEFORE THE PUBLIC SERVICE COMMISSION

IN THE MATTER OF:

DIMITRI VAUGHN TAYLOR, COMPLAINANT,
V. CASE NO. 99-513
CLARK ENERGY COOPERATIVE, INC., DEFENDANT.

STATEMENT AND MEMORANDUM
AS REQUIRED BY ORDER DATED 3/28/01

Comes the complainant, Dimitri Vaughn Taylor, by counsel, and submits the following
as his statement and brief as to why this matter should not be dismissed for failure to prosecute,
and why he will prevail at a hearing on the merits.

I. STATEMENT OF FACTS

The following is a summary of the facts of this case that will be presented to this
Commission via the sworn testimony of Dimitri Vaughn Taylor and/or other witnesses and/or
through the presentation of documents, several of which have been attached to this pleading as
exhibits.

In the winter 1996-1997, Dimitri Vaughn Taylor (hereafter “Mr. Taylor”) became aware
of property on the Kentucky River that was for sale. This property once contained a residence
and, at the time that Mr. Taylor was looking at it, the foundation, chimney, fireplace, and
portions of the structure of that residence still remained. There was no road access to this
property or to the home site. There was, however, access by foot and access via the Kentucky
River. Also, utility poles and wires ran from the home site to a neighbor’s property with road

frontage and road access. Mr. Taylor and other witnesses observed that the poles were in good
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repair, complete with electrical wires, and all of the other equipment necessary for electrical
service. Contrary to the claims of Clark Energy Cooperative, Inc. (héreafter “Clark RECC”) Mr.
Taylor and other witnesses observed no poles down or equipment hanging in trees. Clark RECC
claims in responses to interrogatories that electrical service was provided to the home site up
until the late ‘60's, however, Mr. Taylor observed and photographed tags on the ¢lectrical poles
dated in the 1980's.' Mr. Taylor was interested in purchasing this property for the purpose of
building a home at the home site. The property was being offered for sale for $6,000.

In March 1997, approximately two months prior to purchasing the property, Mr. Taylor
met with representatives of Clark RECC at its offices in Winchester, Kentucky. On this
occasion, Mr. Taylor traveled to the Clark RECC office with his wife Ann Taylor, who can
confirm this visit. He spoke with Clark RECC representatives and described the property that he
hoped to purchase, and specifically described that the property was landlocked with no road
access. Mr. Taylor accurately described the condition of the poles, wires, transformers, etc. that
ran to the home site. Mr. Taylor was advised, in definite terms, that providing electrical service
to the home site would be “no problem” so long as Mr. Taylor “got a deed” to the property.
Based on this unequivocal promise by Clark RECC, Mr. Taylor decided to purchase the
property. The whole purpose of Mr. Taylor’s March 1997 visit to Clark RECC was to determine
before deciding to purchase the property if electrical service was available.

In May 1997, Mr. Taylor closed on the property at issue, and took a deed to that property.
Shortly thereafter, on May 28, 1997, Mr. Taylor returned to the Clark RECC offices with his

deed as instructed. On this day, Mr. Taylor signed the Clark RECC Application for Membership

' In response to interrogatories, Clark RECC admits to removing these tags and
destroying them without recording or photocopying the information on the tags.
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and/or Electrical Service (attached as Exhibit A). Again he talked with Clark RECC
representatives and was informed that in order to receive temporary electricity to begin building
his home, he must purchase and set up equipment to which Clark RECC could hook up the
temporary electrical service. Clark RECC representatives then drew Mr. Taylor a diagram of the
equipment that he needed to purchase (attached as Exhibit B).> At the conclusion of this
meeting, Clark RECC’s position with Mr. Taylor remained consistent; they would hook
electrical service up at the home site with the only prerequisites being Mr. Taylor’s agreement to
purchase electricity from them and to purchase and set up the equipment drawn in the diagram
attached as Exhibit B. In its pleadings, Clark RECC admits that it informed Mr. Taylor on this
date that electrical service “should be available” for the property that he had just purchased.

In June 1997, Mr. Taylor met near the home site with Clark RECC representative Todd
Peyton. On this occasion, the gate to the land owned by Mr. Taylor’s neighbor was locked, and
the neighbor was not home. Thus, Mr. Taylor and Mr. Peyton were unable to gain access to Mr.
Taylor’s property. Clark RECC alleges that Mr. Peyton conducted an extensive investigation on
this occasion and determined that existing poles and equipment had been reclaimed by nature
and that several of the poles and lines were down. In fact, Mr. Peyton made none of these
observations on this occasion. Clark RECC alleges that on this date, Mr. Peyton told Mr. Taylor

that he had to build a road to get electrical service. Mr. Taylor told Mr. Peyton that he hoped to

2 In discovery, Clark RECC has denied that any of its representatives drew this diagram.
However, as can be seen from the exhibit, the diagram was drawn on the back of a Clark RECC
form. Additionally, in discovery, Clark RECC claims that the May 28, 1997 meeting did not
occur in person but occurred over the telephone. Again, Clark RECC’s position regarding this
meeting is contradicted by the fact that Mr. Taylor’s signature appears on the Clark RECC form
dated 5/28/97, which would be impossible had the meeting occurred over the telephone as Clark
RECC would have this Commission believe.




build a road to the home site. However, this was the extent of the discussion and Mr. Peyton
never gave any indication that a road was a prerequisite to electrical service. Clark RECC
paperwork generated in June 1997 contradicts its assertions and shows that, as of this date, Mr.
Taylor was considered to be a member of Clark RECC; that the right-of-way easement for
electrical service to his land was “ok”; and that the plan was to provide temporary service to the
home site via existing poles and wires. (See Exhibit C).

Mr. Peyton talked about coming back in the future but Mr. Taylor is unsure whether Mr.
Peyton or any other Clark RECC representatives returned to his property in June 1997.
However, later in June 1997, Mr. Taylor called Clark RECC to discuss the timing of the
installation of temporary electrical service and was informed, for the first time, that before
temporary service could be installed, he must obtain a building permit, and get the appropriate
permits and clearances for his sewage/septic systems. Mr. Taylor was informed that after these
permits were obtained, temporary electrical services would be provided.

Mr. Taylor began to take steps to obtain the requested permits (see Exhibit D). However,
he quickly realized that in order to obtain these permits he would have to expend significant
financial resources which, at the time, he did not have. It took some time for Mr. Taylor to
gather the resources and proceed with the process of obtaining the necessary permits.

By 1999, Mr. Taylor was prepared to purchase all necessary septic and sewer systems
and had further completed all steps necessary to obtain his building permit. Mr. Taylor then
called Clark RECC to inform them that he was on the verge of obtaining all necessary permits
(See Exhibit C). In the pleadings, Clark RECC claims that about this same time its
representative, Mr. Messer became “curious” about Mr. Taylor’s property and visited it of his
own accord to satisfy his curiosity. It is Mr. Taylor’s belief that his phone call to Clark RECC is
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what triggered this sudden “curiosity” in Mr. Messer. Almost immediately after the phone call
and Mr. Messer’s visit to the home site, Clark RECC hired a crew to enter onto Mr. Taylor’s
property, cut down the existing utility poles, and collect the wires, transformers, and tags from
those poles. The poles themselves were simply left laying on Mr. Taylor’s property. Mr. Taylor
was unaware that this was happening until after Clark RECC had completed the destruction of
the electrical equipment. Mr. Taylor photographed the poles that were cut down to show that the
poles were in good shape, and not rotten or otherwise deteriorated.

When Mr. Taylor discovered what had happened, he called Clark RECC to ask them if
they had cut down the poles and removed the equipment. A representative denied that Clark
RECC had any involvement in this activity. Approximately one week later, Mr. Taylor called
Clark RECC again and was informed that Clark RECC did in fact destroy and remove the
electrical equipment because they planned to run electricity to his home site from a different
direction. Shortly thereafter, Mr. Messer called Mr. Taylor and explained that the line to Mr.
Taylor’s home site had been “retired.” At this point, it was explained to Mr. Taylor for the first
time that Clark RECC would not provide electrical service unless he built a road to the home
site.

In subsequent pleadings, Clark RECC has made clear its position that it will not provide
electrical service to Mr. Taylor unless it has truck access via a road to the home site. However,
in Clark RECC’s responses to Mr. Taylor’s discovery requests, it refused to answer questions as
to why truck access was necessary and when truck access became a prerequisite for electrical
services (electricity was provided to the previous home site without truck access). Clark RECC
has also made clear its position that electrical service could not have been provided via the

existing poles and equipment. However, Clark RECC refused to answer questions in discovery
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as to whether electricity was provided to any other customers with poles, lines and transformers
of the same vintage as those that it cut down and removed from Mr. Taylor’s property.

Despite the fact that truck access is allegedly necessary before Clark RECC can service
the lines to Mr. Taylor’s home site, its crew was able to obtain adequate access to cut down and
remove much of the electrical equipment. By its own admissions in discovery, Clark RECC
crews obtained adequate access to Mr. Taylor’s property at least two other times, once on
January 12, 2000 to remove additional equipment and once after January 13, 2000 to take
pictures of Mr. Taylor’s property.

At the time all of this occurred, Mr. Taylor was bewildered as to why he would be treated
this way by Clark RECC. What possible motive would Clark RECC have in promising him
electrical service if he would purchase the land, and then deny him service after the purchase?
Why would they cut down and remove all the electrical equipment from his property when he
was on the verge of complying with their stated prerequisites for obtaining service? The answers
to these questions became clear after Mr. Taylor filed his complaint with this Commission.

In July 2000, Clark RECC offered to provide electrical service to Mr. Taylor if he paid
them between $17,781.25 and $22,485.25. (See Exhibit E). This charge was necessary because,
according to Clark RECC, they had to run 4,125 feet of electrical wire across a “new route.”
Clark RECC had previously estimated that electrical service along the old route would have
required approximately 100 feet of electrical wire (See Exhibit C). Additionally, Clark RECC
demanded that Mr. Taylor pay unspecified condemnation costs associated with this construction
project. This demand was made despite the fact that in its pleadings and discovery responses
Clark RECC repeatedly asserted that it possessed a right-of-way to Mr. Taylor’s home site.

Exhibit C confirms the right-of-way is “ok.” Additionally, Clark RECC’s application for
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membership (Exhibit A) sets forth in paragraph 4 its right-of-way across any lands necessary to
install electrical service. All of these costs are in addition to Clark RECC’s demand that Mr.
Taylor construct, at his own cost, a road to the home site.

Mr. Taylor cannot afford to pay Clark RECC the type of money that it is now demanding,
nor should he have to, given the binding promises that Clark RECC made to him prior to his
purchase of the property.

II. ARGUMENT

Through the facts and circumstances described above, Clark RECC and Mr. Taylor
entered into a valid and binding contract for the provision of electricity to the home site. At the
most basic level, a binding contract is created “....where a party makes an offer and another acts
upon it....” Messick v. Powell, Ky., 236 S.W.2d 897, 899-900 (1951); Cali-Ken Petroleum Co.,
Inc. v. Miller, 815 F. Supp. 216, 217 (W.D. Ky. 1993). Clark RECC offered electrical service to
Mr. Taylor if he could get a deed to the property. He acted upon this promise and obtained the
deed. Under this circumstance “....the party making the offer is bound to perform his promise.”
Messick, 236 S.W.2d at 899-900.

The binding nature of the agreement between Clark RECC and Mr. Taylor is not defeated
by the fact that the parties had not formally reduced their agreement to writing. Oral agreements
that satisfy all contractual prerequisites are enforceable. Buttorffv. United Electronic
Laboratories, Inc., 459 S.W.2d 581, 584 (1970); Skaggs v. Wood Mosaic Corp., Ky., 428
S.W.2d 617, 619 (1968); Dohrman v. Sullivan, Ky., 220 S.W.2d 973, 976 (1949).> In fact, Clark

RECC’s “Rules and Regulations” (produced in discovery) specifically contemplate that Clark

* The parties did, however, put portions of their agreement in writing as evidenced by
Exhibits A, B, and C.




RECC will be bound by promises it makes that are not in writing: “this schedule of rules and
regulations...applies to all service received from the cooperative whether the service received is
based upon a contract, agreement, signed application, or otherwise.” Rules and Regulations of
Clark EC, I. SCOPE.

The acts that each party engaged in, offer further evidence of the binding contract that
was created. Those acts include: Mr. Taylor’s purchase of the property, the drawing b‘y Clark
RECC of the prerequisites for temporary electric hookup, Clark RECC'’s visit to the property in
June 1997, Clark RECC’s creation of Exhibit C and Mr. Taylor’s efforts to obtain all necessary
permits. A binding contract may be inferred from the circumstances, conduct, acts, or
relationships between the parties. Cheatham’s Ex’r v. Parr, Ky., 214 S.W.2d 95, 97 (1948);
Victor’s Executor v. Monson, Ky., 283 S.W.2d 175, 177 (1955); see also Perkins v. Daugherty,
Ky. App., 722 S.W.2d 907, 909 (1987).

The evidence will show that all of the prerequisites for a binding contract exist in this
case. Generally, the four prerequisites are: (1) the parties must possess the capacity to contract
(i.e., they are adults and not under any legal or mental disability); (2) the parties must manifest
their intent to be bound by the terms of the agreement; (3) the contract must have a legal
objective; and, (4) there must be valid and sufficient consideration passing between the parties.
William S. Haynes, Kentucky Jurisprudence, Contracts, § 1-1 (1986); Kovachs v. Freeman, Ky.,
957 S.W.2d 251, 254 (1997). There is no indication in the present case that either Mr. Taylor, or
the representatives of Clark RECC were under any legal or mental disability at the tfme of their
negotiations. The parties’ intentions were clearly manifested on several occasions; Mr. Taylor
made known his intent to obtain and purchase electricity from Clark RECC and representatives

of Clark RECC unambiguously conveyed to Mr. Taylor their intent to provide that service. The
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obtaining and provision of electricity is a legal objective for a contract. Finally, valid and
sufficient consideration passed between the parties; Mr. Taylor, via his oral promise and his
signature on Exhibit A promised to purchase electricity from Clark RECC and representatives of
Clark RECC, in exchange, promised to provide such electricity to the home site.

Clark RECC admits that, on at least one occasion, its representatives told Mr. Taylor that
providing electrical service to him should be no problem. The documents attached as exhibits
further evidence its promise to Mr. Taylor. However, Clark RECC now denies that at the time it
communicated with Mr. Taylor it had any definite intentions of providing him electrical service.
Clark RECC cannot avoid the contract via this tactic. If there is sufficient evidence to show a
meeting of the minds between the parties, one party cannot avoid the binding nature of the
contract by simply denying a meeting of the minds or “because it has a different version of the
agreement than that of the [other party).” George Pridemore & Son v. Traylor Brothers, Inc.,
Ky., 311 S.W.2d 396, 397 (1958).

Further, Clark RECC cannot avoid the contract it made with Mr. Taylor based upon its
assertion that performance by it will be more difficult or costly than it originally anticipated.
The rule in Kentucky in this regard has been stated as follows:

“[f]acts existing when a bargain is made or occurring thereafter

making performance of a promise more difficult or expensive than

the parties anticipate, do not prevent a duty from arising or

discharge a duty that has arisen.”
McGovney & McKee, Inc. v. City of Berea, Ky., 488 F. Supp. 1049, 1057 (E.D. Ky. 1978); see
also More v. Carnes, Ky., 214 S.W.2d 984, 992 (1948) (courts cannot deny enforcement of an

otherwise valid contract merely because its enforcement would result in inequities in a particular

case); Inter-Southern Life Ins. Co. v. Stephenson, Ky., 56 S.W.2d 332, 334 (1933) (courts will




not interfere with a legitimate transaction merely because one of the parties may sustain a loss in
bargaining).

In the time period between March and June 1997, the parties entered into a valid and
binding contract. Mr. Taylor agreed to purchase electricity from Clark RECC, and that entity
through its representatives, agreed to provide such service. When Clark RECC’s offer was
made, and subsequently accepted by Mr. Taylor through his words and actions, Clark RECC
became bound. The present protestations regarding the cost of providing service do not relieve it
of its duty to perform. Further, the evidence does not support Clark RECC claim that it never
promised service to Mr. Taylor. Under the facts and circumstances of this case, Clark RECC is
bound to provide electrical service to Mr. Taylor as it promised.

III. RELIEF REQUESTED FROM THIS COMMISSION

This Commission has the authority to order a utility to provide services that are adequate
and reasonable. Marshall Co. v. South Central Bell Tel. Co.,Ky., 519 S.W.2d 616, 618 (1975),
Carr v. Cincinnati Bell, Inc., Ky. App., 651 S.W.2d 126, 128 (1983); K.R.S. § 278.280(3);
K.R.S. § 278.260; K.R.S. § 278.040. Even if no contractual relationship is adjudged by this
Commission to exist between the parties, the Rules and Regulations of Clark RECC allow this
Commission to order it to provide electricity to Mr. Taylor’s home site upon a determination
“that such extension is reasonable”. Rules and Regulations of Clark EC, 14.(f) DISTRIBUTION
LINE EXTENSION.? Mr. Taylor respectfully requests that this Commission order Clark RECC
to comply with the contract it made with him. Clark RECC has provided electricity to this home

site in the past. It provides electricity to all of Mr. Taylor’s neighbors in the area. Mr. Taylor

* If this Commission determines that no binding contract existed between the parties, Mr.
Taylor requests relief pursuant to this section of Clark RECC’s Rules and Regulations.
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simply asks that Clark RECC provide the same service to him and thereby fulfill the promise
that it made which induced him to purchase the land in the first place.

Such an order by this Commission would comport with Clark RECC’s own Articles of
Incorporation, which state that the very purpose of Clark RECC is “[t]o assist its members to
wire their premises and install therein electrical and plumbing appliances, fixtures, machinery,
supplies, apparatus and equipment of any and all kinds and character....”. Articles of
Incorporation of Clark Rural Electric Cooperative Corporation, Article II (d). Such an order by
this Commission would further comport with K.R.S. § 278.030(2) which requires that Clark
RECC “shall furnish adequate, efficient, and reasonable service...”. This is precisely what Mr.
Taylor seeks from this Commission.

In the Order dated March 28, 2001, this Commission has requested a statement as to why
this matter should not be dismissed for failure to prosecute. In this regard, Mr. Taylor states that
the continuances initially requested in this case as detailed in the March 28, 2001 Order were
mostly necessitated by the fact that Clark RECC had not responded to Mr. Taylor’s outstanding
discovery requests. On May 31, 2000, both parties requested a cancellation of the scheduled
hearing date and an extension of time to file verified testimonies. Thereafter, the parties engaged
in some settlement negotiations, but those negotiations proved fruitless.

Following these settlement negotiations, because of financial difficulties and other
obligations, Mr. Taylor was not able to immediately recommence litigation of the issues raised
in his petition. One reason for delay was that Mr. Taylor, realizing that he would not be able to
build at the home site in the foreseeable future, had to secure long term living arrangements.
These are the reasons for the period of delay on the part of Mr. Taylor. Neither Mr. Taylor nor

the undersigned are aware of why Clark RECC also failed to file any verified testimonies or
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further pleadings in this case.

The undersigned submits that substantial work has been performed in this case and that
with a relatively minimal amount of additional work, the relevant issues can be presented to this
Commission for resolution. On behalf of Mr. Taylor, the undersigned requests that this matter
go forward and that the complaint not be dismissed because of Mr. Taylor’s financial inability to

immediately prosecute his claims.

Respectfully submitted,

- PATRICK F. NASH
167 West Main Street, Suite 904
Lexington, Kentucky 40507
(859) 254-3232

ATTORNEY FOR COMPLAINANT

CERTIFICATE OF SERVICE

I, the undersigned attorney, do hereby certify that at true and correct copy of the

foregoing pleading was served by mail on this'gz' day of 41@/1, / , 2001 to:

Hon. Robert Rose

GRANT ROSE & PUMPHREY
51 South Main Street
Winchester, KY 40391
ATTORNEY FOR DEFENDANT 9

/ PATRICK F. NASH
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CLARK RURA.ELECTRIC COOPERATIV‘:ORPORATION

APPLICATION FOR MEMBERSHIP AND/OR FOR ELECTRIC SERVICE

'Aééount #. Existing Member #:

New Member #;___ 2 | ‘1 8 Cly

Member's Name; \./ﬁ ! ng‘i-x) \ jn 'f/ A \
Mailing Address: U Pa Arv ] 4242

Mibeston My 4c392,

Phone #:~ 227 /// 5 '7

Spouse's Name:

Member's S.S.#: _ Spouse's S.S.#:
oy £l )
Member's Employer: il odiade Spouse's Employer:
[f
J
5. Without being paid compensation therefore, the undersigned/applicant shall grant,

The undersigned (hereinafter referred to as "Applicant”) hereby applies
for membership in, and agrees to purchase energy from the Clark Rural
Electric Cooperative Corporation (hereinafier referred to as ("Coopera-
tive®). Applicant agrees to the following terms and conditions:

1. Theapplicantwill pay or has paid to the Cooperative the sum of ten dollars ($10.00)
which, if this application is accepted by the Cooperative, will constitute the
Applicants membership fee.

2 Applicant will purchase from the Cooperative electric energy used at address(es)
designated, and will make payment of all amounts due on or befora due dates.
Applicant understands that failure to do so will be cause for discontinuance of
electric service. In the event the Applicant fails to comply with the terms of this
agreement and lagal action is taken by the Cooperative to enforce the tamms of this
contract, Applicant agrees to pay all attomneys fees and court costs incurred as a
result of the Applicant’s breach. Applicant understands that the Cooperative's
monthly rates will be fixed by the Kenmcky Public Service Commission and/or the
Board of Directors.

3. The Applicant will causs his or her premises to be wired in accordance with wiring
specificatiions required by the State of Kentucky and/or local codes.

4. The Applicant will comply with and be bound by all of the provisions of this
agreement, the charter and by-laws of the Cooperative, and such rules, regula-
tions, and policies as may, from time to time, be adopted by the Cooperative. The
Board of Directors may expel from membership and/or discontinue electric service
to any member who fails or refuses to comply with any of the provisions of this
agreament and/or fails or refuses to comply with the charter and by-laws of the
Cooperative or its rules, regulations and policies.

transfer, convey and give to the Cooperative a perpetual sasement and right and
privilege of free access over, across and through the land and premises of the
undersigned/applicant to erect, construcy, install, place, locate and build, and
thereafter use, operate, inspect, repair, maintain, servics, replace and move its
electric distribution system , new or existing lines of any type, wires, poles, anchors
or other appurtenant parts thereof. The undersigned/applicant specifically grants
1o the Cooperative the right to connect to and hook up to any existing sarvice
and Jor service fine and/or sarvice facility of any type that might be located on
applicants land for the purpose of providing and/or extending electric service of any
type to another member of the Cooperative. The undersigned/applicant grants to
the Cooperative the right and privilege to cut down and/or treat with herbicides any
and all trees and bushes which are of such height and located in such proximity to
the Cooperative's distribution lines that in falling may interfere with and/or create
a hazard 1o the operation of said lines. All sarvice lines supplying applicant with
electric energy and all switches, meters, appliances and equipment constructed or

installed by the Cooperative on said property shall be the sole property of the

Cooperative. The Cooperative shall have the right to remove its electric distribution
system of any type and all appurtenant parts thereof upon discontinuance of
servica for any reason. Provided, however, upon cancellations of the contract for
electric service set forth herein, the perpetual aasement and right and privilege of
access granted by the provisions of this paragraph shglltemain in full force and
effect. | hereby certify to the Cooperative that | am am not the
owner of the land and premises refarred 1o herein and over which the Cooperative's
electric distribution system facilities will be placed. If Applicant is not the owner of

the property, the property owner is:

Name:

Address:

6.  Acceptance of this application by the Cooperative shall constitute an agreement
between the Applicant and the Cooperative as specified in the Cooperative By-
laws.

Subscribed and sworn to before me this__7 C_Q' day of
I ’ vy
77 =T - L1977, Date "/;28 19 477
\ !
. H — r /j / //
U /}lql) /'\r‘//:‘ﬂ) 7z ’/% /
- (ll‘fOTARY PUBLIC Applicant'’s Slgnature

My Commission expires:

CF1088

Spouse's Signature
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‘ Paut E. Parton

Governor

JAMES E. BICKFORD '

SECRETARY

COMMONWEALTH OF KENTUCKY .
NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION CABINET
DEPARTMENT FOR ENVIRONMENTAL PROTECTION
FRANKFORT OFFICE Papk
14 Reily RD
FrANkFORT KY 40601

August 22, 1997

Vaughn Taylor
P.0O. Box 4242

Winchester, KY 40391
RE: Construction of a house along

the Kentucky River near at
- the confluence of Jouett
L Creek at about river mile
: 173.8R, with coordinates
N37°54'31”, W84°17'36"
in Clark County.

Dear Mr. Taylor:

We have reviewed your request to construct a new house at the
above referenced location. We have noted that the ground
elevation at the site you propose to build is above the 100-year
flood elevation of 592 feet above Mean Sea Level. The portion of
the property that appears to be above the 100-year floodplain
includes only a portion of the property. Judging from our maps
this would include the area of about 100 feet by 100 feet at the
top of hill on your property. Any structure built in this area is
exempt from the state floodplain permit requirements. Any
buildings or fill constructed outside this area, or more
specifically, below elevation 592 feet, would require a permit.

Therefore, since you have specified that you wish to build
the house on the upper portion of your property, a floodplain
permit will not be required at this time. Should vou wish to
build below elevation 592, your plans must be submitted for our
review and approval.

If you have any queétions, please call David Hamilton of ourﬁA.ﬂ
office at (502) 564-3410 s

Sinceggly,

N v A .
tw?A/ ;,(,cﬁ,f,lkafrm,czz.tlx?}"
A. Léod Smothers, Manager
Water Resources Branch
Division of Water

DJH : |

pc: James B. Allen, Jr.:

Frankfort Regional Office

P & . _Pinted on'Regycled Paper
¥

. s S S

La
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Jul=31-00 15:52 From-GRANT_ROSE AND PUMPHREY +6067445$ — T-728  P.02/02  F-757

- Memorandum

To: Bob Rose, Esq.
Grant, Rose, and Pumphrey

From: Shannon D. Messer
Clark Enengy Cooperative, Inc.

Date; July 27, 2000
Re: P&C Case No. 1998.513; Vaughn Taylor Complaint

Total distance of a new powsr line required to extend slectdc service to Vaughn Taylor's proposed
residenca Js about 4,125 feet. This distancs Is only an estimete pending an actual survey of the final fine
routs and assuming we have reasonable access to the property. Total line extension costs basically
depends on If Taylor plans to construct a restdence or a non-residencs. Line extension costs may be

summarized as follows:

1. Residences. The first 1,000 feet of construction cost is frea, The remaining 3.125 feet of
construction has a current cost of $5.88 par foot for a total construction cost of $17,781.25, This
oost can ba refunded over a ten-year period in accordance with Clark's approved Jine extension
tarntt,

2. Non-reskdsnces. The first 300 feet of construction cost Is free. The next 700 fset of construction
has a current cost of $8,72 per foot for a subtotal construction cost of $4,704.00. This suttotal
cost can be refunded over a four-year peried In accordance with Clark's approved line extenslon
tariff. The remaining 3,125 feet of construction has 8 current cost of $5.68 per foot for a subtotal
construction cost of $17,781.25. This subtotel cost can be refunded over a ten-year period In
sccordance with Clark's approved line extension tariff. Total construction cost is $22,485.25.

All line extension construction costs ere payabie in advance of construction and do not Include any
condemnastion costs, which meay be required to procure all necessary utlity easements.




COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
211 SOWER BOULEVARD
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

March 28, 2001

To: All parties of record
RE: Case No. 1999-513

We enclose one attested copy of the Commission’s Order in

the above case.

Sincerely, MQ

Stephanie Bell
Secretary of the Commission

SB/sa
Enclosure




Overt L. Carroll

President & CEO

Clark Energy Cooperative, Inc.
P. 0. Box 748

2640 Ironworks Road
Winchester, KY 40352 0748

Dimitri Vaughn Taylor
P. 0. Box 4242

1220 Enterprise Drive
Winchester, KY 40391

Honorable Patrick F. Nash
Counsel for Dimitri Taylor
112 North Upper Street
Lexington, KY 40507

Honorable Robert L. Rose
Attorney for Clark Energy
Grant, Rose & Pumphrey

51 South Main Street
Winchester, KY 40391




COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of: _
| DIMITRI VAUGHN TAYLOR
COMPLAINANT
V. h

CASE NO. 99-513

CLARK ENERGY COOPERATIVE, INC.

R i N

. DEFENDANT
ORDER

On December 21, 1999, Dimitri Vaughn Taylor (“Complainant”) filed a formal

complaint against Clark Energy Cooperative, Inc. (“Clark Energy”) 'alleging that Clark
| Energy improperly refused him electrical service. Complainant alleges that, prior to
purchasing a plot of land on the Kentucky River, he contacted Clark Energy to inquire
about extending electrical service along a >setv of lines and poles leading to
Complainant’s.property that were out of use at the tirﬁe. Compiainant alleges that Clark
Energy assured him that it would extend service to the property because it had the
service right-of-way. Complainant also alleges that Clark Energy told him to obtain a
building permit. Baéed upon this alleged representation, Complainant purchased the
property and appli.ed fqr the necessary building permit. Complainant alleges, however,
that prior to approval of the building permit, Clark Energy took down the poles and wires
leading to his property and informed him that he must build a road to his property in

order to receive electrical service.




® ®

Complainant requests that he receive electrical service from Clark Energy. On
January 21, 2000, the Commission issued an Order directing Clark Energy to satisfy or
answer the complaint. On January 31, 2000, Clark Energy filed its answer, claiming
that it is not required to extend electrical service to Complainant because no reasonable
access is available to Complainant’s propérty. To support this assertion, Clark Energy
relies upon 807 KAR 5:006, Sectjon 14(c)."  Clark Ene.rgy argues that unless
Complainant builds a road to his property upon which Clark Energy’s trucks, equipment,
and lines may travel, it is not obligated to exténd electrical service to Complainant.?

In regard to the existing lines and poles on Complainant’s property, Clark Energy
claims that the line was abandoned long ago and that no part of the line i.s intact or can
be used to extend service to Complainant’s property.

Clark Energy also claims that it never gave Complainant an “ironclad” assurance

that it would extend electrical service to his property. Furthermore, even if Complainant

relied upon this alleged representation, that fact would not influence the final outcome of

For refusal of access. When a customer refuses or neglects
to provide reasonable access to the premises for installation,
operation, meter reading, maintenance or removal of utility
property, the utility may terminate or refuse service. Such
action shall be taken only when corrective action negotiated
between the utility and customer has failed to resoive the
situation and after the customer has been given at least ten
(10) days' written notice of termination pursuant to Section
13(5) of this administrative regulation.

The cooperative may refuse or terminate service to an
applicant or member, after proper notice for failure to comply
with the cooperative tariffed rules and regulations;
Commission  regulations; outstanding indebtedness;
noncompliance with state, local or other codes; refusal to
permit access; or failure to pay bills.

Clark Energy Cooperative Tariff, Sheet No. 25.

2-
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this case. TheA issue presented here is whether Clark Energy’s refusal of service
complies with the applicable tariff provisions, regulations, and ‘statutes, not whether
Complainant relied upon Clark Energy’s representation in purchasing the property.

On February 25, 2000, the Commission entered a procedural order scheduling a
hearing and relative dates for discovery. On March 6, 2000, counsel for Complainant
requested that the hearing be rescheduled. The Commission granted the motion. On
April 21, 2000, counsel for Complainant requested another extension of time and
continuance of the hearing. The Commission granted this motion as well. On May 31,
2000, Complainant requested continuance of the hearing and additional time to file
verified testimony. As of the date of this Order, no verified testimony has been filed with

- the Commission. Excepting the. complaint, answer, and motions for extensions of time,
only the answer to intérrégatories propounded to Clark Energy has been filed as of the
date of this Order.

IT IS THEREFORE ORDERED that:

1. | Within 30 days of the date of'this Order, Complainant shall file with the
Commission a statement as tcS-why this matter should not be dismissed for failure to
prosecute, accompanied by a memorandum or brief which, in light of Clark Energy’s
response’,‘states why Complainant believes he may prevail at any heaﬁng on the merits
of this case. |

2. If the documents referenced in ordering paragraph 1 are hot received
within 30 days of the date of this Order, this case will be dismissed without further

Order.




Done at Frankfort, Kentucky, this 28th day of March, 2001.

By the Commission

ATTEST:

Bcfwd‘a_ éé;uvé Director
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

IN THE MATTER OF: CE/"/ ()

DIMITRI VAUGHN TAYLOR, PUgL o 00y COMPLAINANT,
v MM'SS%//(/O’S CASE NO. 99-513
CLARK ENERGY COOPERATIVE, INC., DEFENDANT.

JOINT MOTION FOR EXTENSION OF
DEADLINES AND CONTINUANCE OF HEARING

Come both parties, by counsel, and jointly request an extension of all deadlines in this
case, and a postponement of the hearing.

This matter is currently set to be heard June 1, 2000. Initial discovery was provided by
the defendant to the complainant on May 24, 2000. Neither side has yet filed verified testimony.
The undersigned has spoken with Hon. Robert L. Rose, attorney for Clark Energy Cooperative,
Inc., and both sides are in agreement that the case is not ready to be heard on June 1, 2000. Both
sides therefore request an extension of all deadlines, including the deadlines for filing verified
witness testimony, of at least 30 days. Further, both sides request an appropriate extension of the

hearing date so as to allow the completion of discovery and the filing of the witness testimony.

Respectfully submitted,
/ PATRICK F. NASH
112 North Upper Street

Lexington, Kentucky 40507
(606) 254-3232
ATTORNEY FOR COMPLAINANT
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CERTIFICATE OF SERVICE

I, the undersigned attorney, do hereby certify that at true and correct copy of the
foregoing pleading was served by mail on this g/ day of &M¥ , 2000 to:

Overt L. Carroll

President & CEO

Clark Energy Cooperative, Inc.
P O Box 748

Winchester, KY 40392

Hon. Robert Rose

; GRANT ROSE & PUMPHREY
51 South Main Street
Winchester, KY 40391

| ATTORNEY FOR DEFENDANT /QM/ L

/ PATRICK F. NASH
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MAY 2 2 2000
COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE
BEFORE THE PUBLIC SERVICE COMMISSION COMMISSION
IN THE MATTER OF:
DIMITRI VAUGHN TAYLOR, COMPLAINANT,
V. CASE NO. 99-513
CLARK ENERGY COOPERATIVE, INC., DEFENDANT.
NOTICE OF ADDRESS CHANGE

Comes now the attorney for complainant Dimitri Vaughn Taylor, and hereby notifies this
Court and all parties hereto, of his change of address. All future notices and pleadings should be

sent as follows:

Hon. Patrick F. Nash
167 West Main Street
First National Building, Suite 904
Lexington, Kentucky 40507
Phone Number: (859) 254-3232
Fax Number: (859) 225-4746

Respectfully submitted,

T ) A

/ ~  PATRICK F. NASH
167 West Main Street

First National Building, Suite 904
Lexington, Kentucky 40507
(859) 254-3232

ATTORNEY FOR COMPLAINANT




CERTIFICATE OF SERVICE
I, the undersigned attorney, do hereby certify that at true and correct copy of the
foregoing pleading was served by mail on this ﬂ day of VMA_’}Q , 2000 to:

Overt L. Carroll

President & CEO

Clark Energy Cooperative, Inc.
P O Box 748

Winchester, KY 40392

Hon. Robert Rose

GRANT ROSE & PUMPHREY
51 South Main Street

Winchester, KY 40391
ATTORNEY FOR DEFENDANT

Gl

/ PATRICK F. NASH
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MAY 2 2 2000
COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION P %%&?A%ESF}VOQE
IN THE MATTER OF:
DIMITRI VAUGHN TAYLOR, COMPLAINANT,
V. CASE NO. 99-513
CLARK ENERGY COOPERATIVE, INC,, DEFENDANT.

MOTION FOR EXTENSION OF TIME TO
FILE VERIFIED WITNESS TESTIMONY
AND
MOTION TO REQUIRE ANSWERS TO
DISCOVERY REQUESTS

I. MOTION FOR EXTENSION OF TIME TO FILE
VERIFIED WITNESS TESTIMONY

Comes the complainant, Dimitri Vaughn Taylor, by counsel, and respectfully requests an
extension of time to file his Verified Witness Testimony.

In support of this motion, complainant states that pursuant to the Commission’s Order
dated March 4, 2000, complainant served upon defendant 29 Interrogatories and 10 Requests for
Production of Documents. On April 19, 2000, defendant requested an extension of time until
April 29, 2000 in which to answer these discovery requests. As of the date of this motion, the
undersigned has received no responses to the discovery requests.

Pursuant to the Commission’s Order of April 28, 2000, verified witness testimonies must
be filed on May 19, 2000, and verified rebuttal testimonies must on May 26, 2000. The
undersigned cannot prepare complete and relevant verified testimonies until he has received the

requested discovery. Thus complainant requests an extension such that the verified testimony of

1




his witnesses can be filed one week after the undersigned’s receipt of discovery responses.

II. MOTION TO REQUIRE ANSWERS TO
DISCOVERY REQUESTS

As stated above, defendant requested until April 29, 2000 to answer the interrogatories
and requests for production of documents. To date, no such responses have been received. The
undersigned respectfully requests an Order requiring responses to these discovery requests.

Respectfully submitted,

[z e

PATRICK F. NASH

112 North Upper Street
Lexington, Kentucky 40507
(606) 254-3232

ATTORNEY FOR COMPLAINANT

CERTIFICATE OF SERVICE

I, the undersigned attorney, do hereby certify that at true and correct copy of the
foregoing pleading was served by mail on this /9 day of I/M@ , 2000 to:

Overt L. Carroll

President & CEO

Clark Energy Cooperative, Inc.
P O Box 748

Winchester, KY 40392

Hon. Robert Rose

GRANT ROSE & PUMPHREY
51 South Main Street

Winchester, KY 40391
ATTORNEY FOR DEFENDANT /Q

PATRICK F. NASH
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 COMMONWEALTH OF KENTUCKY —/b’ S,
BEFORE THE PUBLIC SERVICE COMMISSION 44y D

4 G(/o 2000
IN THE MATTER OF: ”%@ Vo
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DIMITRI VAUGHN TAYLOR, ~ % - COMPLAINANT,
V. ;" CASENO. 99513
CLARK ENERGY COOPERATIVE, INC,, 40 DEFENDANT.

MOTION FOR EXTENSION OF TIMETO - . -

FILE VERIFIED WITNESS TESTIMONY:.. - :

AND -

MOTION TO REQUIRE ANSWERSTO .
DISCOVERY REQUESTS T

i

I. MOTION FOR EXTENSION OF TIME TOFILE ©
" VERIFIED WITNESS TESTIMONY

Comes the complainant, Dimitri Vaughn Taylor, by counsel, an& respectfully requests an
extension of time to file his Verified Witness Testimony.
In support of this motion, complainant states that pursuant to the Comrmsswn s Order

 dated March 4, 2000, complamant served upon defendant 29 Interrogatones and 10 Requests for

Production of Documents. On April 19, 2000, defendant requested an.gxtgngzpn. of time until

April 29, 2000 in which to answer these discovery requests. As of the dféte oft_lxi's motion, the

undersigned has received no responses to the discovery requests. T

Pursuant to the Commission’s Order of April 28, 2000, Veﬁﬁédi Wiffness;ttestimonies must
be filed on May 19, 200b, and verified rebuttal testimonies must on Maii ?6;:2000, The
undersigned cannot prepare complete and relevant verified testimoniés@mil jt;e":has received the
requested disc,overy.' Thus complainant requests an extension such that the :v,e’riﬁed testimony of
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his witnesses can be filed one week after the undersigned’s receipt of discovery responses.

II. MOTION TO REQUIRE ANSWERSTO*
DISCOVERY REQUESTS

As stated above, defeﬁdant requested until April 29, 2000 to anSx@r't}iig -ir}terrogatories
and requests for production of documents. To date, no such responses have been received. The
undersigned respectfully requests an Order requiring responses to theéedlscovery requests.
. "‘Re,s'ﬁ_eqtfully submitted,
// - PATRICKF. NA%
- --. 112 North Upper Street

Lexington, Kentucky 40507
- ¥ 1 (606) 254-3232

ATTORNEY FOR COMPLAINANT

CERTIFICATE OF SERVICE

I, the undérsigned attorney, do hereby certify that at true and cé;réct copy of the
foregoing pleading was served by mail on this (7 day of "’4_{‘7’2 52000 to:

k3

Overt L. Carroll

President & CEO .

Clark Energy Cooperative, Inc. ST o
P OBox 748 , R
- Winchester, KY 40392 A
Hon. Robert Rose

GRANT ROSE & PUMPHREY :
51 South Main Street - . E

Winchester, KY 40391 o~
ATTORNEY FOR DEFENDANT /9

/" . PATRICK F. NASH




05/19/2090 14:18 - -
859 225.4745 LAW OFFICES PAGE B4
COMMONWEALTH OF KENTUCKY .-« .
" BEFORE THE PUBLIC SERVICE COMMISSION -
IN THE MATTER OF:
DIMITRI VAUGHN TAYLOR, .. COMPLAINANT,
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CLARK ENERGY COOPERATIVE, INC,, 7 DEFENDANT.

NOTICE OF ADDRESS CHANGE

Comes now the attorney for complainant Dimitri Vaughn Taylor, and heréby notifies this
Court and all parties hereto, of his change of address. All future not1ce&an&pleadmgs should be

sent as follows:

Hon. Patrick F. Nash
. 167 West Main Street S
- First National Building, Suite 904
Lexington, Kentucky 40507
Phone Number: (859) 254-3232
Fax Number: (859) 225-4746

T Respectfully submitted,
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ATTORNEY FOR COMPLAINANT
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CERTIFICATE OF SERVICE
I, the undersigned attorney, do hereby certify that at true-and correc?copy of the
foregoing pleading was served by mail on this ﬂ day of Wq ',;2_(;)00}:_0: .

"Overt L. Carroll

President & CEO

Clark Energy Cooperative, Inc. : c
P O Box 748 | oA T,
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In the Matter of: CO-‘Vuw.cS!ON

DIMITRI VAUGHN TAYLOR
COMPLAINANT
V. CASE NO. 1999-513

CLARK ENERGY COOPERATIVE, INC.

(N PR L S W W S g g

DEFENDANT

Comes now the Defendant, Clark Energy Cooperative, Inc., hereinafter referred to as "Clark"” to
provide the following Answers to interrogatories and Requests for Production of Documents dated April 7,
2000. Some of the answers to these interrogatories provided herein refer to Clark's January 28, 2000
response to a Public Service Order (PSC) order dated January 21, 2000 for the above referenced

complaint and case, hereinafter referred to as "Clark's PSC Response" or "Response of Clark".

ANSWERS TO INTERROGATORIES

1. Define and describe "normal policies and practices” for availability of electric service as this
phrase is used at page one of the Response of Clark Energy Cooperative (hereinafter referred to
as "Clark").

ANSWER: "Nomal policies and practices", "normal requisites for service", and "tariffed policies
and practices" for availability of electric service all refer to satisfying relevant PSC
administrative requirements or regulations, Clark's line extension tariffs and Bylaws.
Clark's line extension tariffs and Bylaws are on file at the PSC and are attached to
these interrogatory answers. Upon receipt of a request for new electric service,
Clark's engineering personnel visits the customer site to investigate and determine the
nature or type of electric facilities needed or to be constructed, right-of-way clearing
requirements, reasonable access needed to construct and subsequently operate and

maintain electric utility plant plus any easements that will be required. This field




investigation is conducted consistent with all relevant PSC administrative regulations
and Clark's line extension tariffs and Bylaws. Reasonable access to a customer's
location is specifically addressed by PSC administrative regulation 807 KAR 5:006,
Section 14(c). See answers to Interrogatory No. 7 and No. 24 for additional
discussion of "reasonable access" and the relevant PSC regulation. Aside from
complying with these requirements, customers are required to satisfy all state and
local codes and/or administrative regulations pertaining to electric service. PSC
administrative regulation 807 KAR 5:006, Section 14(e) and KRS 211.350 (the
"straight pipe law") require customers comply with local planning, zoning and building
ordinances and comply with county and state health department ordinance governing
approved septic/sewage systems, respectively. Customers must satisfy these local
governmental requirements prior to an electrical inspection permit being issued. Mr.
Taylor was informed of the requirements of the "straight pipe" law when he resumed
his discussions with Mr. Messer at Clark in September 1999, See Clark's PSC
Response.

2. Define and describe "normal requisites for service" as this phrase is used at page one of the
Response of Clark.

ANSWER: See answer to Interrogatory No. 1.

3. Define and describe "field investigation by Clark's engineering personnel” as this phrase is used at
page one of the Response of Clark. In your definition state what is being inspected, and how the
results of the inspection relate to the availability of electric service.

ANSWER: See answer to Interrogatory No. 1.

4. Define and describe "reclaimed by nature” as this phrase is used at page one of the Response of

Clark.

ANSWER: See answer to Interrogatory No. 10.




5. Define and describe "new construction would be required” as this phrase is used at page two of
the Response of Clark.

ANSWER: Mr. Taylor agreed that "new construction" would be required to extend electric service

to his property during the initial field meeting with Todd Peyton from Clark in June
1997. New construction would be required because the old, abandoned power line
was not serviceable and did not provide access needed for utility trucks and
equipment. Mr. Taylor expressed plans to build a road into his property from an
adjoining neighbor during this meeting. Mr. Peyton informed Mr. Taylor that Clark
would extend electric service to his property via new power line construction along his
planned road. See Clark's PSC Response. "New construction” was defined to mean
an all-new power line and service facilities consisting of new poles, conductor,
transformer, hardware, and miscellaneous equipment, etc. The same road Mr. Taylor
planned to gain access to his property was also agreed to provide Clark subsequent
access needed for power line operations, maintenance and meter reading.

6. Define and describe "tariffed policies and practices” as this phrase is used at page two of the
Response of Clark.

ANSWER: See answer to Interrogatory No. 1.

7. Define and describe "reasonable access... for trucks and equipment needed for construction and
subsequent operations and maintenance" as this phrase is used at page two of the Response of
Clark.

ANSWER: "Reasonable access" means an ability to transport and position personnel, material
and equipment, e.g. digger trucks, bucket trucks and service trucks needed to
construct and subsequently operate and maintain power line equipment and provide
access to the customer's meter. See answer to Interrogatory No. 24 for supporting

information and Clark's PSC Response.
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10.

Define and describe "tariffed line extension policies and practices" as this phrase is used at page

four of the Response of Clark.

ANSWER: See answer to Interrogatory No. 1.

List all prerequisites for Mr. Taylor to obtain permanent electrical service at the property at issue.

If they are different, list all prerequisites for Mr. Taylor to obtain temporary electrical service

(during construction of his home) at the subject property.

ANSWER: See answer to Interrogatory No. 1.

Clark admits that Shannon Messer entered onto Mr. Taylor's property and inspected it in

approximately October 1999. Describe in detail this inspection. Include in your description when

it occurred, who was with Mr. Messer, how access was gained to Mr. Taylor's property, whether

any permission was obtained for such access, the purpose for the inspection, what was inspected,

what was discovered as a result of the inspection, and describe in detail the condition of the utility

poles, power lines, transformers, and any other equipment relating to electrical service.

ANSWER: Shannon Messer inspected the immediate area and condition of the old, abandoned
power line in October 1999. The inspection occurred shortly after Mr. Messer received
a call from Vaughn Taylor's father. See answer to Interrogatory No. 20. Todd Peyton
accompanied Mr. Messer on his inspection from Clark. Remnants of the old,
abandoned power line were not readily visible beyond the first 850 feet of old power
line accessible on foot by open field at the location of the nearest neighbor over one-
half mile away. The old, abandoned power line used to continue in a straight line from
the edge of this field, across the fence, onto the adjoining tract. Clark, to the best of its
knowledge, is not aware of how many different properties exist between the nearest
neighbor and Mr. Taylor's property, and the lacation of any property boundaries. No
part of the old, abandoned power line was visible from the last pole in the neighbor's
field. Nature had completely reclaimed the original power line route; i.e. all trees and
bushes had long since re-grown to hide all evidence of the original power line right-of-
way. So, Clark's personnel had no indication any portion of an old power line existed

across the fence and down a steep bluff to the Taylor property at the Kentucky River.




The old, abandoned power line was obviously in a state of disrepair since much of the
line conductor was down, i.e. on the ground or suspended in the air on tree limbs and
branches at various heights above the ground. Mr. Peyton discovered two broken
poles on the ground and a third broken pole that was badly leaning. Only eight poles
and about one-half mile of conductor comprised the original power line. Poles still
standing had been in place for about thirty years or longer and both Mr. Messer and
Mr. Peyton believed they were no longer capable of supporting the mechanical loads
of a power line because of their apparent condition and age. Line insulators used on
the old, abandoned power line were 7.2 kV-rated insulators, which have not been
installed for use by Clark for many years. All poles retired from the old, abandoned
power were 35-foot poles although Clark's standard for many years has been to install
40-foot poles for power line construction. The transformer retired from the property
where the residential cabin once stood was a small 1.5 kVA unit, which is far smaller
than the typical 10 to 25 kVA units installed for many years to serve residential loads.
The apparent very old vintage of these power line components supports Clark's belief
and an opinion expressed by the nearest neighbor that no electric service had been
available since the late-1960's. Mr. Messer is uncertain if he entered Mr. Taylor's
property because he only traveled a short distance beyond the fence at the nearest
neighbor's field. The re-grown power line right-of-way was too dense and steep for Mr.
Messer to traverse. Mr. Peyton, who traversed the entire power line route down to the
Kentucky River at Mr. Taylor's property, briefed Mr. Messer on the condition of the old,
abandoned power line. Based on this report and evidence he'd seen, Mr. Messer
determined the old power line had apparently been abandoned in-place, there was no
access for trucks and equipment, the power line could not be salvaged, rehabilitated,
and/or was not serviceable and that a potential hazard existed for rock climbers and
hikers. So, Mr. Messer decided all remnants of the old, abandoned power line should
be retired. No permission was obtained to perform the inspection or removal since

Clark accepts the Complainant's assertion that the old, abandoned power line was
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12.

Clark's property and that Clark did not require permission to inspect or remove its
facilities. Similarly, Mr. Messer, having determined that said facilities were indeed
Clark's property and having determined that the old, abandoned power line was a
hazard to hikers and rock climbers, Clark did not require permission to eliminate this
hazard. Davis H. Elliot, a utility construction firm, was retained a few days after Mr.
Messer's inspection to perform the removal work. The crew had no access for trucks
and equipment and performed all the retirement work on foot using chainsaws to cut
down any poles still standing and hand tools to remove all pole hardware and
equipment, while all line conductor that could be reached from the ground was cut and
rolled by hand. All removed hardware and equipment were carried out by hand except
for old poles, which were too heavy for crewmembers to carry and abandoned on-site.
Clark admits to entering onto Mr. Taylor's property and cutting down utility poles. Describe in
detail this incident. Include in your description how access was obtained to Mr. Taylor's property,
when the pole cutting occurred, who cut the poles and who else was present, who gave
permission and/or access to Mr. Taylor's property, why the poles were cut down, how many poles
were cut, the condition of the poles which were cut, describe how the poles were disposed of,
describe how any attachments to the poles were disposed of (lines, transformers, and any other
pole attachments), and describe all equipment that was used in this operation.
ANSWER: See answer to Interrogatory No. 10.
Approximately one week after the poles were cut down, Mr. Taylor was told by an employee of
Clark that the poles were cut down because Clark planned to run electric to his property from a
different direction. Do you admit or deny that this statement was made to Mr. Taylor? If you admit
the accuracy of this statement, describe the "different direction” from which Clark planned to
provide electric service.
ANSWER: Clark denies making such a statement. Mr. Messer was administering Mr. Taylor's
case by fall 1999, having spoken with him on numerous prior occasions. Although Mr.
Messer does not recall speaking with Mr. Taylor after remnants of the old, abandoned

power line was retired, Mr. Messer would have been the "employee" Mr. Taylor is
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14.

15.

referring to. Remnants of the old, abandoned power line were not serviceable and
retired for reasons discussed in Clark's PSC Response. See also answers to
Interrogatories No. 1 and 5.

Clark has admitted that it retired the line, which previously carried electricity to Mr. Taylor's

property. Explain why the decision was made to retire this line and include in your description the

criteria use to determine whether a line should be retired, when the decision was made to retire,
and how long the line had been in existence prior to the time that it was retired.

ANSWER: See answer to Interrogatory No. 10.

State when the last time that electrical service was provided to the property at issue via the poles,

wires, and transformers that were retired and cut down.

ANSWER: The power line was originally built to extend electric service to a cabin on the property
Mr. Taylor now owns. Clark believes that, to the best of its knowledge, no electric
service has been available and the line not maintained at this location since the cabin
burned down in the late-1960's. See Clark's PSC Response.

Mr. Taylor has been provided with photographs that were taken on his property which are

captioned Image 01-21.JPG. Describe the circumstances under which these photographs were

taken and include in your description an explanation of when they were taken, who took them, the
reason why these photographs were taken, how access was gained to Mr. Taylor's property at the
time these photographs were taken, who came onto Mr. Taylor's property on this occasion,
whether permission was granted from anyone for such access, and describe any and all other
activities that occurred on this occasion other than the taking of photographs.

ANSWER: Todd Peyton, an employee of Clark's engineering department, obtained the images by
use of a digital camera. Mr. Messer instructed Mr. Peyton to obtain images of the old,
abandoned power line route and vicinity in response to a complaint filed with the
Kentucky Division of Water by Mr. Taylor against Clark. Mr. Taylor filed the complaint
after Clark removed remnants of the old, abandoned power line. The images were
obtained to illustrate Clark did not improperly dispose of any power line hardware and

equipment. Mr. Peyton approximately followed the original route of the old, abandoned
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power line offering the easiest access by foot to obtain all the images. No permission
was obtained to enter the property since Clark's objective was to remove any of its
property Mr. Taylor alleges to have been improperly disposed of. See answer to
Interrogatory No. 10. Clark's investigation determined no improper disposal of
materials occurred on Mr. Taylor's property. See Clark's PSC Response and a copy of
the relevant correspondence with the Kentucky Division of Water accompanying
Clark's PSC Response.
Mr. Taylor has noticed that sometime after the poles were cut down of his property, small tags
were removed from these poles. State whether Clark removed these tags from the poles and, if
so, describe that process. Include in your description the date that the tag removal occurred, who
removed the tags, how access was gained to Mr. Taylor's property on this occasion, whether or
not anyone gave permission for this access, the identity of each person who came onto Mr.
Taylor's property on this occasion, why the tags were removed from the poles, and describe any
other activities that were performed on this occasion.
ANSWER: Mr. Peyton visited the old, abandoned power line route after the contract crew reported
all removal work to be completed. He noticed that the crew had not removed all "Clark
RECC" (now Clark Energy) identification (1.D.) tags used to identify poles as a Clark
pole in lieu of a Bell South or a Kentucky Utilities (KU) pole. 1.D. tags used by Clark
only provide generic ownership identification and do not enumerate the specific identify
or location of poles. Mr. Peyton removed these I.D. tags as standard procedure during
the follow-up inspection of the crew's work.
Describe any other occasion that Clark, any of its employees, or any of its contractors or
subcontractors entered onto Mr. Taylor's property. Include in this description the persons
involved, when the instance occurred, the purpose for the entry onto Mr. Taylor's property, and
what was done on each occasion.
ANSWER: Clark, to the best of its knowledge, has not directed any employee or contractor to
enter Taylor's property other than specifically noted within these interrogatories and

Clark's PSC Response.




18. For the five years preceding Mr. Taylor's ownership of the property, describe each and every
occasion that Clark, its employees, or its contractors and subcontractors entered onto the subject
property. Include in your description the persons involved, when the instance occurred, the
purpose for the entry onto the property, and what was done on each occasion.

ANSWER: Clark is aware of no such occurrences.

19. Clark admits that in early 1997, it had discussions with Mr. Taylor about providing electrical
service to the subject property. Describe in detail what Clark told Mr. Taylor about its ability to
provide electrical service and when these discussions occurred.

ANSWER: See Clark's PSC Response and answers to Interrogatories No. 1, No. 5 and No. 24.

20. Clark admits to have some contact with Vaughn Taylor's father regarding the issues in this case.
Describe in detail each and every contact that Clark admits to having with the Vaughn Taylor's
father. Include in this description who had contact with Vaughn Taylor's father, when and where
the contact occurred, and the subject matter of the contact.

ANSWER: Mr. Messer recalls one phone conversation in October 1999 with a party identifying
himself as Vaughn Taylor's father. The father called Mr. Messer to inquire about the
problems involved with Vaughn Taylor's request for electric service. Mr. Messer
reviewed the chronology of events and all the issues regarding this matter just as is
presented in Clark's PSC Response. Mr. Messer's impression of this discussion was
that the father seemed surprised to learn of these details. The father confirmed

Vaughn Taylor had no access to the property except by boat and said his son planned

to airlift a mobile home into the site in lieu of airlifting materials for constructing a cabin.
The apparent surprise expressed by Mr. Taylor's father about his son's actions is what
prompted Mr. Messer's curiosity to visit the area and inspect the old, abandoned power

line. See answer to Interrogatory No. 10.




21. Mr. Messer has claimed that before they were cut down, the utility poles on Mr. Taylor's property
represented a danger to hikers and rock climbers. Describe in detail how these poles were
dangerous to hikers and rock climbers. Also state why Mr. Messer believes that hikers and rock
climbers are allowed onto Mr. Taylor's property and whether Mr. Messer has ever observed any
hikers or rock climbers on that property. If so, state when Mr. Messer made this observation and
the identity (if known) of the hikers and rock climbers.

ANSWER: The old, abandoned power line described in the answer to Interrogatory No. 10 was
obviously in a state of disrepair since much of the line conductor was down, i.e. on the
ground or suspended in the air on tree limbs and branches at various heights above
the ground, and several poles were broken, badly leaning and/or on the ground.
Nature had reclaimed the original power line route from the edge of the field at the
location of the nearest neighbor. Poles still standing had been in piace for about thirty
years or longer and were no longer capable of supporting the mechanical loads of a
power line because of the apparent condition and age of the poles. The banks and
approaches to the Kentucky River are well known isolated areas frequented by hikers
and rock climbers. Mr. Taylor's property and surrounding areas are very isolated and
there exists no access other than by foot down steep bluffs or by boat. The areas
observed by Mr. Messer are not adequately fenced to prevent access to hikers and/or
rock climbers. Similarly, Mr. Messer observed no occurrences where any property is
marked as "No Trespassing" or "Private Property" to discourage any hikers and/or rock
climbers from entering these isolated areas near the Kentucky River. So, Mr. Messer
believed that remnants of the old, abandoned power line accessible from the ground
were a hazard and could have caused or contributed to a tripping and/or falling
accident involving hikers and/or rock climbers. Mr. Messer did not personally observe
any hikers or rock climbers within the immediate area during his inspection but, based
on his belief and knowledge, such would not be unusual and it is anticipated that a

number of people frequent the area for the purpose of hiking and/or rock climbing.
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22. Clark has admitted that contract labor was scheduled to remove "remnants" from Mr. Taylor's

23.

24.

property. Describe what is meant by the term "remnants”. State the identity of the contract labor

that removed these remnants, including the addresses and phone numbers of each person who

was involved in the removal.

ANSWER: See the answer to Interrogatory No. 10 for a description of the term "remnants”. Davis
H. Elliot Company, a Lexington, KY electric utility construction firm, was employed to
remove remnants of the old, abandoned power line.

Attached to these Interrogatories and Request for Production of Documents you find a photocopy

of a drawing with handwriting. It is Complainant's information and belief that this drawing and

handwriting was done by an employee of Clark, possibly Mr. Messer and/or Scott Sidwell, or
someone else in the Engineering Department of Clark. Please identify whether this is the
handwriting and/or drawing of any Clark employees.

ANSWER: The referenced drawing did not originate with Mr. Messer, Mr. Sidwell or anyone else
within Clark's engineering department. Clark, to the best of its knowledge, believes the
drawing did not originate with any other employee and likely was prepared by a local
electrician or William Perry, the local electrical inspector, since William Perry's appears
on the drawing.

Clark has admitted that no truck access has ever been available to the property at issue. State

when truck access became a prerequisite to providing electrical service.

ANSWER: Clark informed Mr. Taylor at the June 9, 1997 meeting that we could not reasonably
satisfy a request for service without access under any circumstances. Public Service
Commission administrative regulation 807 KAR 5:006, Section 14(c) clearly states a
utility may refuse service when customers refuse or neglect to provide reasonable
access to their premises for installation, operation and maintenance of utility facilities
and meter reading. Clark's view is that installation, operation and maintenance of a
power line and reading of a customer's meter is not reasonable if access is only by
boat and no access is available for trucks and equipment. See the answer to

Interrogatories No. 7 and No. 10 for additional information and Clark's PSC Response.
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25.

26.

27.

28.

State whether any contacts were made by Clark with Dr. Mike Hanley (Vaughn Taylor's neighbor)
regarding Vaughn Taylor's request for electrical service. If so, describe in detail the contact with
Dr. Hanley. Include in this description who made the contact with Dr. Hanley, when the contact
was made, and the subject matter of the contact.

ANSWER: Mr. Messer and Mr. Peyton visited the neighbor who owned the land where the first
850 feet of the old, abandoned power line traversed an open field. This visit occurred
in October 1999 during Mr. Messer's inspection of the area of the abandoned power
line. The neighbor stated his belief the old, abandoned power line had not been used
for electric service in over thirty years. Mr. Messer and Mr. Peyton informed the
neighbor of Clark's plans to remove all remnants of the old, abandoned power line
although they did not know or did not subsequently determine the identity of the
neighbor. See Clark's PSC Response.

State whether Clark is governed by any service standards, including but not limited to any service

standards created by contract, franchise, or agreement between Clark and any city or government

entity. If Clark is governed by service standards of any kind, describe the service standards
and/or attach a copy of these service standards.

ANSWER: Clark objects to this interrogatory since same is vague and ambiguous. The Kentucky
Public Service Commission, however, regulates Clark and other electric utilities.

State whether Clark provides electrical service to any other customers without truck access to

utility poles. If so, list the names and address of those customers.

ANSWER: Some utility poles may exist where access to trucks and equipment may be difficult, but
access to trucks and equipment is available at all electric services and meters located
at customer premises.

State whether Clark provides electrical service to any other customers via poles, lines, and/or

transformers of the vintage that were retired and cut down on Mr. Taylor's farm. If so, list the

name and address of those customers.

ANSWER: Clark does not or could not provide electric service to any customers from remnants of

any power line in the condition of the old, abandoned power line located on and to the

12




subject property, which has no access to trucks and equipment, cannot or has not
been serviced or maintained, that is partially on the ground and/or is tangled in tree
limbs and branches, and that has apparently been abandoned in-place since the late-
1960's. See the answer to Interrogatory No. 10.

29. State whether Clark provides electrical service to any other customers whose property is not
accessible over land, but is only accessible via water, If so, list the name and address of those
customers.

ANSWER: Clark does not or could not provide service to any customers whose only access is by

water or boat.
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REQUEST FOR PRODUCTION OF DOCUMENTS

1. Provide an original reproduction (not a copy from a computer printer nor a photocopy) of all
photographs taken by Clark, or anyone at the direction of Clark, of and/or on Mr. Taylor's property.
ANSWER: The only "photographs” Clark possesses are digital images obtained with a digital

camera. So, all image hardcopies are produced from a computer printer or are a
photocopy of an image printout. Clark can provide counse! for the Complainant
computer image files via electronic mail or "e-mail". Alternately, Clark can upon
reasonable notice in the presence of its legal counsel, permit counsel for the
Complainant to view the images on a computer at Clark's principal place of business in
Winchester, KY.

2. Provide a photocopy of any and all tags that were removed from the poles on Mr. Taylor's property
as described in Interrogatory No. 16.

ANSWER: Clark, to the best of its knowledge, is not in possession of any 1.D. tags. The normal
procedure followed by Ciark upon the removal of these items is to discard them into a
scrap metal hopper together with other hardware and equipment, e.g. old insulator
brackets, nuts and boits, to be subsequently sold as scrap. Clark has no special file or
folder, which would have been created to store the aforementioned 1.D. tags.

3. Provide a copy of any and all handwritten notes or other written record relating to Vaughn Taylor,
or his request for electrical service at the subject property, maintained by Scott Sidwell, Shannon
Messer, and/or Todd Peyton.

ANSWER: Clark objects to this request, as same constitutes attorney-client communications or
work product. Subject to said objection, Clark, to the best of its knowledge, has
already submitted the requested materials and documentation. Said materials and

documentation accompanied Clark's PSC Response.
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Provide a copy of any phone messages taken by Clark from Vaughn Taylor, or from anyone else if

it relates to Vaughn Taylor's request for electrical service at the subject property.

ANSWER: Clark is not aware of any phone messages that were recorded and, to the best of its
knowledge, has already submitted the requested materials and documentation as part
of same that accompanied Clark's PSC Response.

Provide a copy of any and all documents relating to any contacts by Clark with Dr. Mike Hanley as

referenced in Interrogatory No. 24.

ANSWER: Clark, to the best of its knowledge, possesses no such documentation.

Provide a copy of any and all documents generated by Clark relating to Vaughn Taylor's complaint

to the Division of Water, Division of Waste Management, Public Service Commission, and/or

Environmental Protection Agency relating to the alleged improper disposal by Clark of the electric

poles, wires, transformers, or other equipment that was previously located on his property.

ANSWER: Clark objects to the production of said documents as same would be documents
prepared in anticipation of litigation and would constitute attorney-client
communications or work product.

Provide a copy of each and every document related upon and/or used to answer the

Interrogatories.

ANSWER: Clark possesses no such documentation other than those previously submitted as part
of Clark's PSC Response.

Provide a copy of any and all documents, not previously requested that relate to Vaughn Taylor

and/or his request for electric service at the subject property.

ANSWER: Clark has already provided all materials and documentation which are not otherwise
subject to objection by attorney-client privilege, work product or other applicable
objections.

Provide a copy of Clark's Articles of Incorporation, and any amendments thereto.

ANSWER: A copy of Clark's Articles of Incorporation accompanies the answers to these

interrogatories.
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10. Provide a copy of Clark's Bylaws.

ANSWER: A copy of Clark's Bylaws accompanies the answers to these interrogatories.

Respectfully submitted,

Grant, Rose & Pumphrey

51 South Main Street
Winchester, Kentucky 40391
Telephone: (606) 744-6828

By:mm &E@

Robert L. Rose 7

ATTORNEYS FOR DEFENDANT
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VERIFICATION
This is to verify that | have read the foregoing Answers to Interrogatories and Requests for Production

of Documents and the information contained therein is true and correct to the best of my information,

knowledge, and belief.
WAy .

Shannon D. Messer
Clark Energy Cooperative, Inc.

STATE OF KENTUCKY)
) SS
COUNTY OF CLARK )

Subscribed and sworn to before me by Shannon D. Messer, on this / 5 day of May 2000.

My Commission Expires: q’ ’g -0
NOTARVUBLIC
CERTIFICATE OF SERVICE

This is to certify that the foregoing Answers to Interrogatories and Requests for Production of
Documents has been served by mailing a true and correct copy of same to Patrick F. Nash, 112 North

K
Upper Street, Lexington, Kentucky 40507, on this /! day of May 2000.

nsel for Refendaat”
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AMENDMENT OF ARTICLES OF INCORPORATION
OF .
CLARK RURAL ELECTRIC COOPERATIVE CORPORATION

KNOW ALL MEN BY THESE PRESENTS:

That we, Overt L. Carroll, President, and William N.
curry, Secrétary, of Clark Rural Electric Cooperative Corporation
(hereinafter called the "Corporation") do hereby certify:

That at a meeting of the Directors of the Corporation
duly held on the 22nd day of April, 1997, in conformity with the
constitution and laws of the Commonwealth of Kentucky, it was
unanimously resolved that the amendments of the Articles of
Incorpération of the Corporation hereinafter set forth be approved
and recoﬁmended to the members for ‘approval.

. 'Further, at a meeting of the members of the Corporation
duly held on the 12th day of May, 1997, in conformity with the
constitution and laws of the Commonwealth of Kéntucky, the
following amendments of the Articles of Incorporation of the
Corporation were adopted by a majority of the votes entitled to be
cast by the members present in person and voting at said meeting:

1. Article I of the Articles of Incorporation shall be
amended to read as follows:

ARTICLE I

The name of the Corporation shall be Clark Energy
Coope:ative, Inc.

2. Article II of the Articles of Incorporation shall be

amended to read as follows:




.

"ARTICLE IT

The purpose for which the Corporation is organized is to
produce, transmit, distribute, furnish, supply or sell electric
energy to its members and non-members to the extent permitted by
Kentucky law, and to engage in the transaction of any and all
lawful activities authorized for Kentucky corporations pursuant to
Kentucky law.

3. Section 2 (a) of Article VIII of the Articles of
Incorporation shall be amended to read as follows:

ARTICLE VIII

Section 2.

(a) Signing the membership application specified in the
bvlaws:

4. Section 4 of Article VIII of the Articles of
Incorporation shall be amended to read as follows:

ARTICLE VIII

Section 4. Each member shall be entitled to one (1)

vote and no more upon each matter submitted to a vote at a meeeting
of the members. At all meetings of the members at which a quorum
is present, all questions shall be decided by a vote of a majority
of the members voting thereon in person, except as otherwise
provided by law, or these Articles of Incorporation. No proxy
voting shall be wvalid. If a husband and wife hold a joint
membership they shall jointly be entitled to one (1) vote and no
more upon each matter submitted to a vote of a meeting of the

members.
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IN WITNESS WHEREOF, Overt L. Carroll and William N.
Curry have made, signed and acknowledged these Amendments of
Articles of Incorporation of Clark Rural Electric Cooperative
Corporation (hereafter "Clark Energy Corporation, 1Inc.), in
. . : “J—
triplicate originals, this the 2% day of May, 1997.

CLARK RURAL ELECTRIC COOPERATIVE
CORPORATION, INC.

By://- /d—é{

OVvert L. Carroll, President™

ATTEST:

2, D] S
Dgtha- 2/ C see,
William N. Curry Z2
Secretary

STATE OF KENTUCKY )

, )
COUNTY OF CLARK )

I, ‘Lﬂkﬁﬂ QS. C;miﬁl\HrYW . Notary Public within

and for the State and County aforesaid do certify that on this date
the foregoing instrument of writing was produced to me in my County
by Clark Rural Electric Cooperative Corporation by its authorized
representatives, Overt L. Carroll, President, and William N. Curry,
Secretary, parties thereto, and was by them signed, acknowledged
and delivered as and for their free act and deed and the free act
and deed of Clark Rural Electric Cooperative Corporation.
My commission expires:(fiﬁmLé 19, ACCC

Witness my hand on this the QQ;R day of May, 1997.

%[LLLL Q/ b/((()/"[@_/ Lf\'

Notary Public, State at Large
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PREPARED BY THE UNDERSIGNED
MEMBER OF THE LAW FIRM OF

GRANT, ROSE & PUMPHREY

51 SOUTH MAIN STREET, WINCHESTER,
KENTUCKY 40391 - (606) 744-6828

Dbl e P




RESTATED
ARTICLES OF INCORPORATION
CLARK RURAL ELECTRIC(gZOPERATIVE CORPORATION
At a regular meeting of the membership of Clark Rural
Electric Cooperative Corporation held at the Headquarters Office
Building, 2640 Iron Works Road, Winchester, Kentucky 40391, on
Wednesday, July 11, 1990, at 7:00 p.m., pursuant to ndtice given
by the Secretary, the following Restatement of.the Articleé of
Incorporation was duly moved, seconded and unanimously passed,
first having been passed unanimously by the Board of Directors of
said Corporation at a regular meeting on June 26, 1990:
ARTICLE I
The name of the Corporation is CLARK RURAL ELECTRIC
COOPERATIVE CORPORATION. |

ARTICLE IX

The purpose or purposes for which the Corporation is
formed are for the transmission, distribution and sale of
electrical power and related services and for all other purposes
as permitted under Chapter 279 of the.Kentucky Revised Statutes.

ARTICLE III

The principal office of,'the Corporation shall be
located at 2640 Iron Works Road, Winchester, Clark County,
Kentucky 40391, and the Agent for Process is Overt L. Carroll, at
that address. | .

ARTICLE IV

The operations of the Corporation are to be conducted

in the counties of: - BATH, BOURBON, CLARK, ESTILL, FAYETTE,




MADISON, MENIFEE, MONTGOMERY, MORGAN, POWELL, ROWAN and WOLFE,
and in such other counties of Kentucky and other states as such
operations may from time to time become necessary or desirable in
the interest of this Corporation or of its members.
ARTICLE V

The number of directors of the Corporation shall be not
less than five (5) nor more than eleven (11) as provided by the
Bylaws.

ARTICLE VI

The duration of the Corporation is perpetual.

ARTICLE VII

The Corporation shall have no capital stock. Any
person, firm, association, corporation, body politic, political
subdivision or agency thereof within the service area, shall be
eligible to become a member of the Corporation by filing an
application agreeing to purchase electrical power and energy from
the Corporation and to be bound by and comply with the Articles
of Incorporation, Bylaws, and all rules, rate schedules and
regulations adopted by the Board of Directors. Each applicant
shall automatically become a member on the date of the connection
of electrical service unless the Board of Directors, by
resolution, denies the application for good cause. Any member
may withdraw from thé membership upon compliance with such
uniform terms and conditions as the Board of Directors ‘may
prescribe. The Board of Directors may, after a hearing, if

requested, expel any member who fails to comply with any of the




provisions of the Articles of Incorporation, Bylaws or rules and
regulations adopted by the Board of Directors. No person, firm
association, corporation, body politic, political subdivision or
agency thereof shall hold more than one (1) membership. The
Bylaws may provide_ for a joint membership for husbands and wives.

ARTICLE VIII

The Board of Directors shall have the power to make and
adopt such rules and regulations not inconsistent with these
Articles of Incorporation as it may deem advisable for the
management, administration and regulation of the business and

affairs of the Corporation.
CLARK RURAL ELECTRIC

.COOPE<AZiZZé§EBPORATION
By: 4/,4/ 22

OVERT L. CARROLL,
PRESIDENT

WILLIAM P. SHEARER, SECRETARY

STATE OF KENTUCKY)
) Ss
COUNTY OF CLARK )

The foregoing Restated Articles of Incorporation were
acknowledged before me by OVERT L. CARROLL, as President, and
WILLIAM P. SHEARER, as Secretgry of Clark Rural Electric
Cooperative Corporation, this _|b day of July, 1990.

My Commission expires: 2&& QSJ \(\QS

AN T

NOTARY PUBLIdJ




PREPARED BY:

GRANT, ROSE & PUMPHREY

51 South Main Street
Wwinchester, Kentucky 40391
Telephone: (606) 744-6828

Robert Iée/Rose




ARTICLES OF INCORPORATION

CLARK RURAL ELECTRIC ggOPERATIVE CORPORATION

The incorporators whose names are hereunto signed, being
natural persons and citizens of the Commonwealth of Kentucky, have
executed these Articles of Incorporation for the purpose of forming
a cooperative corporation not organized for pecuniary profit
pursuant to the "Rural Electric Cooperative Corporation Act" which
was passed by the General Assembly of Kentucky at Special Session,
1936, and approved on January 18, 1938, in accordance with the
following provisions;

ARTICLE I.

The name of the Corporaéion shall be "Clark Rural

Electric Cooperative Corporation”.
ARTICLE IX.

The purpose or purposes for which the Corporation is
formed are to promote and encourage the fullest possible use of
electric energy in the Commonwealth of Kentucky by making electric
energy available by production, transmission or distribution, or
both, to or by otherwise securing the same for the inhabitants of
and persons in rural areas of the Commonwealth of Kentucky at the
lowest cost consistant with sound business methods and prudent
management of the business of the Corporation and also by making
available to the said inhabitants as aforesaid electrical devices,
equipment, wiring, appliances, fixtures and supplies and all kinds

of tools, equipment and machinery (including any fixtures or




property or both which may by its use be conducive to a more
complete use of electricity or electric energy) operated by
electricity or electric energy and, without limiting the generality
of the foregoing:

(a) To generate, manufacture, purchase, acquire and
accunulate electrical energy for its members and non-members to the
extent permitted by the act under which the Corporation is formed
and to transmit distribute, furnish, sell and dispose of such
electric energy to its members and non-members to the extent
permitted by the Act under which the Corporation is formed, and to
construct, erect, purchase, lease as lessee and in any manner
acquire, own, hold, maintain, operate, sell, dispose of, lease as
lessor, exchange and mortgage plants, buildings, works, machinery,
supplies, apparatus, equipment and. electric transmission and
distribution lines or systems necessary, convenient or useful for
carrying out and accomplishing any or all of the foregoing
purposes;

(b) To acquire, own, hold, use, exercise and, to the
extent permitted by law, to sell, mortgage, pledge, hypothecate and
in any manner dispose of franchises, rights, privileges, licenses,
rights of way and easements necessary, useful or appropriate to
accomplish any or all of the purposes of the Corporation;

(c) To purchase, receive, lease as lessee, or in any
other manner acquire, own, hold, maintain, use, convey, sell, lease
as lessor, exchange, mortgage, pledge or otherwise dispose of any

and all real and personal property or any interest therein




@ ®
necessary, useful or appropriate to enable the Corporation to
accomplish any or all of its purposes;

(d) To assist its members to wire their premises and
install therein electrical and plumbing appliances, fixtures,
machinery, supplies, apparatus and equipment of any and all kinds
and character (including, without limiting the generality of the
foregoing, such as are applicable to water supply and sewage
disposal) and, in connection therewith and for such purposes, to
purchase, acquire, lease, sell, distribute, install and repair
electrical and plumbing appliances, fixtures, machinery, supplies,
apparatus and equipment of any and all kinds and character
(including, without limiting the generality of the foregoing, such
as are applicable to water supply and sewage disposal) and to
reserve, acquire, endorse, pledge, guérantee, hypothecate, transfer
or otherwise dispose of notes and other evidences of indebtedness
and all security therefor;

(e) To borrow money, to make and issue bonds, notes and
other evidence of indebtedness, secured or unsecured, for moneys
borrowed or in payment for property acquired, or for any-of the
other objects or purposes of the Corporation; to secure the payment
of such bonds, notes or other evidences of indebtedness by mortgage
or mortgages, or deed or deeds of trust upon, or by the pledge of
or other lien upon, any or all of the property, rights, privileges
or permits of the corporation, wheresoever situated, acquired or

to acquired;

(f) To do and perform, either for itself or its members,




any and all acts and things, and to have and exercise any and all
powers, as may be necessary or convenient to accomplish any or all
of the foregoing purposes or as may be permitted by the Act under
which the Corporation is formed, and to exercise any of its powers
anywhere.

ARTICLE III.

The principal office of the corporation shall be located
at Winchester, in the County of Clark, Commonwealth of Kentucky.
ARTICLE IV.

The operations of the Corporation are to be conducted in
the County of Clark, , ' , and in such other
Counties as such operations may from time to time become necessary
or desirable in the interest of this Corporation or of its members.

ARTICLE V:

The number of directors of the Corporation shall be
seven.

ARTICLE VI.

The names and post office addresses of the directors who
are to manage the affairs of the Corporation until the first annual
meeting of the members or until their successors shall have been

elected and shall have qualified, are:

Name Post Office Address

J. Hughes Evans Winchester, Ky., R.F.D. # 1
E. Ward May Winchester, Ky., R.F.D. # 1
J. L. Skinner Winchester, Ky., R.F.D. # 1
Gerald W. Robinson Winchester, Ky., R.F.D. # 3
Afa J. Ballard Winchester, Ky., R.F.D. # 3
Prewitt Davis Lexington, Ky., R.F.D. # 7
Virgil Barnes Mt. Sterling, Ky. R.F.D. # 1




ARTICLE VII.
The duration of the Corporation is: perpetual.
ARTICLE VIII.

Section 1. The corporation shall have no capital stock,
and the property rights and interests of each member shall be
equal.

Section II. the subscribers to these Articles of
Incorporation shall be members of the corporation. In addition to
the undersigned incorporators any person, firm, association,
corporation, business trust, partnership or body politic may become
a member in the Corporation by:

(a) paying in full such:membership fee as shall be
specified in the By-Laws of the Corporation; (b) agreeing to
purchase from the Corporation the amount of electric enerqgy
hereinafter in Section 3 of this Article specified; and (c)
agreeing to comply with and be bound by these Articles of
Incorporation and the By-Laws of the corporation and any amendments
thereto and by such rules and regulations as may from time to time
be adopted by the Board of Directors of the Corporation; provided,
however, that no person, firm, association, corporation, business,
trust, partnership or body politic except the undersigned
incorporators, or any person, firm, association, corporation,

business trust, partnership or body politic accepted for membership




by the members at any meeting thereof, shall become a member in the
Corporation unless and until he or it has been accepted for
membership by the affirmative vote of a majority of the members of
the Board of Directors of the Corporation.

Section 3. Each member shall, as soon as electric energy
shall be available, purchase from the Corporation monthly net less
than the minimum amount of electric energy which shall from time
to time be determined by a resolution of the Board of Directors of
the Corporation and shall pay therefore, and for all additional
electric energy used by such member, the price which from time to
time shall be fixed therefor by resolution of the Board of
Directors. Each member shall also pay all obligations which may
from time to time become due and payable by such member to the
Corporation as and when the same shail become due and payable.

Section 4. The Board of Directors may, by the
affirmative vote of not less than two-thirds (2/3) of the members
thereof, expel any member of the Corporation who shall have
violated or refused to comply with any of the provisions of the
Articles of Incorporation or the By-Laws of the Corporation or any
rules or regulations adopted from time to time by the Board of
Directors. Any member so expelled may be reinstated as a member by
a vote of the members at any annual or special meeting of the
members.

The action of the members with respect to any such
reinstatement shall be final.

Section 5. Any members of the Corporation may withdraw




from membership upon payment in full of all his debts and
liabilities to the Corporation and upon compliance with and
performance of such terms and conditions as the Board of Directors
may prescribe.

Section 6. Membership in the Corporation and the
certificate representing the same shall not be transferable, and
upon the death, cessation of existence, expulsion or withdrawal of
a member, the membership of such member shall thereupon terminate,
and his or its certificate of membership shall be surrendered to
the Corporation. Subject to the payment of all debts and
liabilities of a member to the Corporation, upon any such
termination of membership and the surrender of his or its
membership certificate, the corporation shall pay such member or
his personal representatives, an amouﬁt equal to the membership fee
paid by such member. Termination of membership by death, cessation
of existence, expulsion or withdrawal shall operate as a release
of all right, title and interest of the member in the property and
assets of the Corporation; provided, however, that such termination
of membership shall not release the member from the debts or
liabilities of such member to the Corporation.

In case of a lost, destroyed or mutilated certificate,
a new certificate may be issued therefor upon such terms and such
indemnity to the Corporation as the Board of Directors may
prescribe.

Section 7. Membership in the Corporation shall be

evidenced by a certificate of membership which shall be in such




form and shall contain such provisions as shall be determined by
the Board of Directors not contrary to or inconsistant with the
Articles of Incorporation or the By-Laws of the Corporation. Such
certificate shall be signed by the President and by the Secretary
of the Corporation and shall be sealed with its corporate seal.

Section 8. No membership shall be issued for less than
the membership fee specified in the By-Laws of the Corporation, nor
until such membership fee has been fully paid for in cash and such
payment has been deposited with the Treasurer of the Corporation.

Section 9 No member shall be entitled to more than one
(1) vote upon each matter submitted to a vote at any meeting of the
members of the Corporation regardless of the number of memberships
held by a member of the corporation.

Section 10, At all meetiﬁgs of members, a member may
vote by proxy executed in writing by the member. Such proxy shall
be filed with the Secretary of the Corporation before or at the
time of the meeting. No proxy shall be voted at any meeting of the
members unless it shall designate the particular meeting at which
it is to be voted, and no proxy shall be voted at any meeting other
than the one so designated or any adjournment of such meeting. No
person shall vote as proxy for more than three members at any
meeting of the members and no proxy shall be valid after sixty days
from the date of its execution. The bresence of a member at a
meeting of the members shall revoke any and all proxies theretofore
executed by him and such member shall be entitled to vote at such

meeting in the same manner and with the same effect as if he had
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not executed a proxy
ARTICLES IX

Section 1. The By-Laws of the Corporation may fix such
other terms and conditions upon which members shall be admitted to
and retain membership in the Corporation not inconsistant with the
Articles of incorporation or the Act under which it is organized.

Section 2. The Board of Directors shall have power to
make and adopt such rules and regulations not inconsistant with
these Articles of Incorporation or the By-Laws of the Corporation
as it may deem advisable for the management, administration and
regulation of the business and affairs of the corporation.

Section 3. Neither the incorporators nor any other
member of the Corporation shall be personally responsible for any
debt, obligation or liability of the'Corporation.

Section 4. Directors of the Corporation shall be members
thereof.

ARTICLE X.

Subject to the provisions of any mortgage given by the
Corporation and within sixty (60) days after the expiration of each
fiscal year the Board of Directors, after paying or providing for
the payment of all operating expenses of the Corporation including
an amount for prospective operating expenses for a reasonable
period, and all interest and installments on account of the
principal of notes, bonds or other evidences of indebtedness of the
Corporation which shall have become due and be unpaid, or which

shall have accrued at the end of the fiscal year but which shall
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not be then due, and after paying or making provisions for the
payment of all taxes, insurance and all other non-operating
expenses which shall have become due and be unpaid, and all taxes,
insurance and all other non-operating expenses which shall have
accrued at the end of the fiscal year but which shall not be then
due, shall apply the revenues and receipts of the Corporation
remaining thereafter for the following purposes and in the
following order of priority:

1. the establishment and maintenance of a reserve for
the payment of interest on and principal of all outstanding notes,
bonds or other evidences of indebtedness of the Corporations in an
amount which shall equal the amount of principal and interest
required to be paid in respect of such notes, bonds or other
evidences of indebtedness during the.ensuing fiscal year:

2. the establishment and maintenance of a general
reserve fund for working capital, insurance, taxes, new
construction, depreciation, obsolescence, and contingencies in an
amount which the Board of Directors shall deem reasonable;

3. the establishment and maintenance of a reserve for
an educational fund to be used for teaching cooperation in an
amount not to exceed five per cent (5%) of the balance of the
revenue and receipts of the corporation remaining after the
reserves hereinabove provided for have been established;
and all revenues and receipts not needed for the above and
foregoing purposes shall be returned, paid or abated to the members

as a patronage dividend or refund on the basis and in the manner
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provided in the act under which the Corporation is organized,
provided, however, that in no case shall any such patronage
dividend or refund be returned, paid or abated to any member who
is indebted to the Corporation until such indebtedness is paid or
arrangements in respect thereof satisfactory to the Board of
Directors shall have been made.

ARTICLE XI.

The Corporation may amend, alter, change or repeal any
provision contained in these Articles of Incorporation in the
manner now or hereafter prescribed by law.

In Witness Whereof, we hereunto subscribed our names this
15th day of March 1938.

J. HUGHES EVANS
E. WARD MAY
J. L. SKINNER
GERALD W. ROBINSON
AFA J. BALLARD
" PREWITT DAVIS
VIRGIL BARNES
STATE OF KENTUCKY )
) ss
COUNTY OF CLARK )

I, Georgia Thomas, a Notary Public in and for said County
and state do hereby certify that this instrument of writing from
J. Hughes Evans, E. Ward May, J. L. Skinner, Gerald W. Robinson,
Afa J. Ballard, Prewitt Davis and Virgil Barnes, was this day
produced to me by the above parties and was acknowledged by the
said J. Hughes Evans, E. Ward May, J. L. Skinner, Gerald Ww.

Robinson, Afa J. Ballard, Prewitt Davis, and Virgil Barnes to be

their act and deed.
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Given under my hand and seal this 15th day of March,

1938.
My commission expires October 20, 1938.
GEORGIA THOMAS
Notary Public in and for
(Seal) Clark County, Kentucky
STATE OF KENTUCKY ) SCT.

I, Charles D. Arnett, Secretary of State of the
Commonwealth of Kentucky, have examined the within Articles of
Incorporation of the Clark Rural Electric Coo